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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, SEPTEMBER 24, 1958 


House oF REPRESENTATIVES, 
SrrecrAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON INTERSTATE 
AND ForeIGN CoMMERCE, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10 a.m., in room 1302, 
House Office Building, Hon. Oren Harris (chairman) presiding. 
The CHaiRMAN. The committee will be in order. 
On yesterday, Mr. Eastland, staff member, had completed his pre- 
ared statement in connection with the Pittsburgh case. 
Mr. Eastland, you may resume the witness chair for interrogation 
as the members have questions regarding your statement. You had 
concluded your statement, I believe. 


TESTIMONY OF OLIVER EASTLAND, ASSISTANT CHIEF INVESTIGA- 
TOR, LEGISLATIVE OVERSIGHT COMMITTEE—Resumed 


Mr. Eastianp. Yes, sir. 

Mr. Cuarrman. Mr. Williams, are there any questions? 

Mr. Wuu1aMs. I do not believe so at this time, Mr. Chairman. I do 
not know just how far we want to go into this case. Of course, if we 
want to explore the case thoroughly by calling in other witnesses, 
then I might have quite a number of questions. But I think Mr. East- 
land’s presentation was very clear. Unless we want to get into the 
proposition of naming names and places—as I understand the grand 
jury has already done so—I have no questions at the moment. 

The Cuatrman. Mr. O’Hara? 

Mr. O’Hara. Mr. Chairman, I think it is obvious from the state- 
ment and the previous testimony we have had that some of these 

eople who are unnamed are obviously well known to people who have 
2083 following this hearing. I realize the good intentions of not 
mentioning names, but I think the fact is so obvious in the statement 
which has been made by Mr. Eastland that certainly some of them are 
well known even though they remain anonymous as far as the state- 
ment is concerned. 

The Cuarrman. Will the gentleman yield at that point? 

Mr. O’Hara. Surely. ‘ 

_ The Cuarrman. I think since there might be some misunderstand- 
ing about the situation with reference to names that it might be well 
to recall that Mr. McConnaughey himself appeared before this com- 
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mittee and testified in April of this year in the first part. He was on | 
the witness stand for several days. Mr. McConnaughey testified with | 
reference to this Pittsburgh matter. He testified, and the record is | 
clear as to what he said with reference to his conversations and meet- | 


ings with Mr. Reed. I am not too sure that just the statement taken 
by itself is so free as far as the record is concerned of calling the names 


of those who were involved in this matter. I call that to attention go | 


that there will be not misunderstanding about it, and that the record 
itself is clear as to who were involved in these matters, and that record 
was made by Mr. McConnaughey, the former Chairman of the Com- 
mission. ue 

Mr. O’Hara. Mr. Chairman, for example, mentioning Mr. McCon- 
naughey’s name, it is obvious that the former Chairman of the Com- 
mission is nobody else and could be nobody else by Mr. McConnaughey, 
That is very obvious. Some of the references to him and some of 
the charges or countercharges, which might be called, obviously re- 
ferred to Mr. McConnaughey. 

The Cuarrman. I think we can go back and read the record of 
April 2 of this year when he appeared here and you will get the com- 
plete story. ; 

Mr. O’Hara. For example, there is some evidence in this statement 
of Mr. Eastland which I do not think we had the information pertain- 
ing to certain charges and countercharges made by other unnamed 
witnesses. I don’t know that any questions were asked of that particu- 
lar witness pertaining to that particular point. It may have been 
partly covered, but I don’t know that it was covered in full. For ex- 
ample, on page 12, I note that Mr. Eastland refers to the mayor of 
a large city, quoting from his statement, “who is a prominent politi- 
cian, and wrote at least two members of the Commission on behalf of 


one of the applicants.” I would like to know who that is, and if thatis 7 


a contact made by someone. I assume it was the mayor of Pitts- 
burgh, is that correct ? 

Mr. Eastuanp. Yes, sir. 

Mr. O’Hara. Who was the mayor of Pittsburgh at the time re- 
ferred to? 

Mr. Eastianp. David Lawrence. 

Mr. O’Hara. Did you find that he had written to two members of 
the Commission while this was under judicial consideration or quasi- 
judicial consideration by the Commission ? 

Mr. Eastianp. Yes, sir. 

Mr. O’Hara. And on behalf of what applicant or applicants? 

Mr. Eastianp. I beg your pardon ? 

Mr. O’Hara. When he wrote, do you know in behalf of what appli- 
cant or applicants he had written ? 

Mr. Eastuanp. Yes, sir. 

Mr. O’Hara. Who was it? 

Mr. Eastrianv. The Television City. This was prior to the merger. 

Mr. O’Hara. Do you know whether he named any other contacts 
with any of the members of the Federal Communications Commission, 
the Commissioners, or the staff ? 

Mr. Fastianp. I do not know, sir. 

Mr. O’Hara. Did your investigation show that he made any other 
contacts ? : ; 
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Mr. Eastianp. It does not. me é 

Mr. O’Hara. Was that after the decision had been made by the trial 
examiner and it was before the Commission that these letters were 
written, Mr. Eastland. 

Mr. Eastuanp. I would have to check my records on the date, sir, 
ite O'Hara. Could you do so readily and ascertain the dates of 
those letters? I do not believe there was any reference to them in 

our statement. ¢ j 

At the same time, Mr. Eastland, in connection with that same ques- 
tion, would yon advise me as to what Commissioners the letters were 
addressed, and the date of the letters, if you have that information ? 

Mr. Eastianp. On December 4, 1956, Commissioner Bartley wrote 
a letter to Hon. David L. Lawrence, mayor of Pittsburgh. He stated 
that “some time back you wrote me with respect to the channel 4 pro- 
ceeding in Pittsburgh. I expected that momentarily we would issue 
an order that would help clarify the situation and that I would notify 
you then of the action taken. Unfortunately your letter got in my ‘to 
be done’ file and I find that I did not send you a copy of the action 
taken by the Commission on November 8. I am enclosing herewith a 
copy of that notice. I think you will be particularly interested in the 
dissenting statement of Chairman McConnaughey.” 

On May 22, 1956, Mayor Lawrence wrote a letter to Commissioner 
Bartley. 

Mr. O’Hara. Then you referred to at least two members of the 
Commission. Do you know to whom the other letter was? 

Mr. Eastianp. The other Commissioner involved was Commis- 
sioner Mack. The only thing we have there is acknowledging receipt 
of Mayor Lawrence’s letter. 

Mr. O’Hara. In your investigation you did not find the original let- 
ters of Mayor Lawrence to the Commissioners ? 

Mr. Eastianp. No, sir; I did not. 

Mr. O’Hara. Mr. Chairman, I intended to take this file home 
last night to go over it, and I forgot it, so I did not have a chance 
to go further into this matter. I apologize. I know I have some 
other questions, but at this time I will pass. 

The Cuarmman. Mr. Moss. 

Mr. Moss. Mr. Chairman, I have a number of questions. I recog- 
nize the desire of the committee, but I think the fact that this skeleton 
has been put before us now requires that some meat be put on the 
bones so we have no misunderstanding at all as to whom we are 
referring to and what we are talking about. 

As I understand it, you have none of the letters Mayor Lawrence 
directed to the Commission or members of the Commission. 

Mr. Eastianp. None that we obtained from the Commission. We 
do have copies of letters obtained from other files. 

Mr. Moss. I would suggest then, in view of the fact that the letter 
has been referred to, that we have now the content of the letters. 

Mr. Easttanp. I would presume so, sir. 

Mr. Moss. Is the mayor urging here anything specifically on behalf 


of an applicant, or is he asking for an early decision, or what is the 
nature and tenor of his letter? 
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Mr. Eastianp. Just expressing to the Commissioners that the 


people of the Television City are local people, substantial citizens, and 
so forth. 

Mr. Moss. Is this an unusual procedure for a mayor of a city to 
write, stating in effect that he has knowledge of the applicants and 
feels that they are persons of character and competence? 

Mr. Eastianp. I don’t believe I am in a position to say, sir, if that ig 
usual. I did not take it as too strong a letter. 

Mr. Moss. It was not a letter seeking any preferential treatment} 

Mr. Eastitanp. He may have sought some preferential treatment, 
I don’t know. 

Mr. Moss. Could we then have the letter read ? 

Mr. Eastianv. Beg your pardon, sir? 

Mr. Moss. May we have the letter read ? 

Mr. Eastianp. Yes, sir. It may take a few minutes here. 

Mr. Moss. I believe those letters, copies of which we obtained, are 
in an exhibit file over at the office. 

Mr. Moss. Could we send someone for them, Mr. Chairman, so 
that they may be read later? 

Now, on these letters, were they a part of the record of this pro- 
ceeding ? 

Mr. Eastianp. We did not obtain them from the FCC. 

Mr. Moss. Did you determine whether they were in the files? 

Mr. EastiaNnp. I can’t be sure, sir. We did not see them in the 
files that we saw. 

Mr. Moss. Did you ask either of the Commissioners referred to 
whether they had copies and would make them available to you? 

Mr. Eastianp. No, sir. 

Mr. Moss. This is on page 12 of your statement. The paragraph 
following the statement regarding the mayor, you say: 

An official of the parent corporation of one of the applicants had an audience 
with a former member of the Commission. * * * 

Who was that person? 

Mr. Eastianp. That was Mr. Reed of Television City. No, sir, 
that is not the one. That was Mr. Richard Berlin of the Hearst Corp, 
in New York, and former Commissioner Richard Mack. 

Mr. Moss. At the time of the conference the former Commissioner 

vas a Commissioner ? 

Mr. Eastianp. Yes, sir. I believe the date was June 11, 1957. 

Mr. Moss. And this was arranged by a U.S. Senator after the oral 
argument in the case. What Senator? 

Mr. Eastianp. Senator George Smathers, 

Mr. Moss. Was this after the oral arguments on the original com- 
parative hearing? 

Mr. Eastianp. There was only one oral argument, Mr. Moss, and 
that was on June 3, 1957. That was before the full Commission. 

Mr. Moss. This meeting was arranged June 11, 1957? 

Mr. Eastianp. Yes, sir. At least that is the date they had the 
meeting. 

Mr. Moss. You say, “A local attorney and Washington representa- 
tive for a large corporation in which the principals of one of the 
applicants have a substantial interest arranged for and made con- 
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tracts on behalf of the said principals with an important official of 
the Federal Communications Commission.” . 

What local attorney and what Washington representative of what 
corporation and with what important official ? 

r. Easttanp. The local attorney was Mr. Raoul Desvernine, who 
represents the National Steel Corp., and he made arrangements for 
contacts on behalf of Mr. Reed of Television City with Mr. Warren 
Baker, who was General Counsel of the FCC at the time. _ 

Mr. Moss. Do you have any idea as to the nature of the discussion 
which took place there? Have you had any interviews with the prin- 
cipals to determine what they discussed ? 

r. Easrtanp. Yes, sir. We interviewed Mr. Desvernine and 
obtained copies of correspondence between him and Mr. Reed and 
between Mr. Desvernine and Mr. Baker. Part of that correspondence 
was included in my statement yesterday and was read in full. 

Mr. Moss. What was the nature of valuable advice obtained to the 
exclusion of other applicants similarly situated ? 

Mr. Eastuanp. For portions of that you have to read between the 
lines. On page 12(a) of my statement, you find a letter to Mr. Reed 
from Mr. Desvernine. In the second paragraph he stated, “I recom- 
mend that you have a conference early with Warren Baker before 
definitely proceeding and I don’t think you should delay too much in 
arriving at a decision as to your procedure as it might be that action 
should be taken before the Commission makes its next step.” 

Mr. Moss. Was this letter written before or after the conference re- 
ferred to on page 12? 

Mr. Eastianp. There was more than one conference there. I be- 
lieve that luncheons were arranged for Mr. Reed with Mr. Baker at 
different times. 

Mr. Moss. What evidence do we have to support the statement that 
there were a number of conferences held ? 

Mr. Eastuanp. An interview with Mr. Desvernine. 

Mr. Moss. He readily acknowledged that he arranged a series of 
meetings ? 

Mr. coat isn. Yes, sir. 

Mr. Moss. I yield to Mr. Williams. 

Mr. WiutuiaMs. I would suggest that you refer to 12(b) in the 
first paragraph in which he makes reference to what “our friends” tells 
us, and I will put that in quotes, and then go down to the next sentence, 
“He advises”— and I presume that the friend he refers to would ob- 
viously be Mr. Baker—“He advises, however, that you file your ‘new 
facts’ as soon as possible to avoid further delay * * *.” He goes fur- 
ther to say that he wants “to move in” as soon as the matter is before 
the Commission. 

I point out that as a partial answer to the question you just asked. 

r. Moss. I would ike to see if we can establish beyond just an 
assumption as to who “our friend” is in that letter of May 21. Has 
Mr. Desvernine stated that reference was to Mr. Baker or has he 
identified him for you ? 

Mr. Eastianp. I don’t think you could say definitely there who he 
was talking about, but it may help a little bit to read the letter on page 
12(c). While those dates are more than a month apart, the letter it- 
self is addressed to Mr. Baker. He says— 
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My Dear Warren: If you should want to reach me, I will be at my New York 
apartment— 


and he gives his telephone number. He says— 


If you have time to check in on the situation, and are informed before Monday 
at 3 p.m., telephone Earl Reed, collect, Miami Beach * * * otherwise, get in 
touch with me right after lunch Tuesday the 16th here in Washington. 

As you probably know, the examiner decided against giving the station to 
Hearst. 

This was after the modified initial decision of the examiner. 

Mr. Moss. It is also 11 months after the April 21 letter on 12(b), 

Mr. Eastuanp. Beg your pardon? 

Mr. Moss. It is dated 11 months after the letter on 12(b). 

Mr. Eastuanp. That is correct, sir. 

Mr. Moss. I think it would be important that we determine who 
the man referred to is in this letter of the 21st. 

Mr. Eastianp. I am unable to state definitely who it is. I don’t 
think anyone could, because the name is not mentioned in the letter. 

Mr. Moss. You did not ask Mr. Desvernine? 

Mr. Eastianp. He doesn’t deny having made numerous contacts, 
I would be glad to read the statement that was prepared after the 
interview with him. 

Mr. Wiiu1AMs. Did he indicate that he made made contacts with 
persons other than Mr. Baker in the FCC? 

Mr. Eastuanp. No, sir. 

Mr. Moss. On page 13, you state— 

Testimony was received by this subcommittee in open hearing to the effect 
that a former Chairman of the Commission * * * 

Was that former Chairman Mr. McConnaughey ? 

Mr. Eastianp. Yes, sir. 

Mr. Moss. Who was the third party, prominent in the television 
industry, who arranged the lunch ? 

Mr. Eastuanp. The third party referred to was Mr. George Storer. 
Mr. Storer was interviewed. He admits it. Mr. McConnaughey ad- 
mitted it. Mr. Reed did also. 

Mr. Moss. I just wanted to have it clear as to who we are discussing. 

Mr. Eastianp. Yes, sir. 

Mr. Moss (reading) : 

Other evidence reveals that members of law firms which represented one of 


the applicants in this matter were close friends and frequent visitors in the 
office of a former member of the Federal Communications Commission. 


That again, I think, requires clarification as to members of what law 
firms, representing which one of the applicants, and identification of 
the former member of the Federal Communications Commission. 
Was the former member a member at the time of these discussions ? 

Mr. Eastianp. Yes, sir. The former member was Mr. Richard 
Mack. Shall I go ahead and name the firms now? 

Mr. Moss. Yes. 

Mr. Eastianp. One was Mr. George Sutton, member of the firm 
of Pearson, Ball, & Dowd. 

Mr. Witu1aMs. What was that last name? 

Mr. Eastianp. Pearson, Ball, & Dowd. 

Mr. Moss. Do you have any evidence that indicates a discussion 
of the case itself with that former Commissioner ? 
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Mr. Eastianp. No, sir. 

Mr. Moss. What is the nature of the other evidence referred to? 

Mr. Eastianp. This information was obtained from the so-called 
diary of Mr. Mack which was obtained by the committee after he left 

mission. 
net im It was in a personal record rather than in the files of the 
mission. 
tr Eastianp. It was obtained from the Commission, sir. I would 
presume it would be his official files there. Actually it was just a 
record of visitors and telephone calls to his office, and it was made 
is secretary. 
re Moss. ta the next paragraph, “Documentary evidence obtained 
from one of the applicants.” From which applicant? 

Mr. Easttanp. I lost you there, sir. 

Mr. Moss. You state in the next paragraph on page 13— 

Documentary evidence obtained from one of the applicants reveals * * * 

Which applicant were you referring to there? 

Mr. Eastuanp. Is that the last paragraph on 13? 

Mr. Moss. No, the next to the last. The third paragraph on that 

age. 
: Mr. EastLanb. The applicant in that case was Hearst. They were 
the parent organization of the applicant, really, but he was writing 
on behalf of WCAKE, Inc. The individual involved there was Mr. 
Charles B. McCabe, who was publisher of the New York Daily Mir- 
ror, and chairman of the radio and television committee of the Hearst 
Corp. 

Mr. Moss. And the former Chairman ? 

Mr. Eastuanp. The former Chairman was Mr. McConnaughey. 

Mr. Moss. So at that time he was not the former Chairman. He 
was the Chairman. 

Mr. Easttanv. He was the Chairman at the time. 

Mr. Moss. Was this information made a part of the files of the 
Commission or was it retained in the personal file of Chairman Mc- 
Connaughey ? 

Mr. EastLanp. We have never seen the personal files of Mr. Mc- 
Connaughey. This letter did not turn up during our search of the 
files of the FCC. We obtained these files from the Hearst Corp. in 
New York. 

Mr. Moss. Now, in the last paragraph you state that a former 
Chairman—again I assume we are referring to Mr. McConnaughey ? 

Mr. Eastuanp. Yes, sir. 

Mr. Moss. “Did not disclose that one of the principals offered a 
bribe for his vote.” Which investigator was told by the former Chair- 
man that such an offer was made? 

Mr, Eastianp. Barron Shacklett, sir, former chief investigator of 
this subcommittee. I was not present during the interview. 

Mr. Moss. Was this referred to at the time of the hearing when 
Mr. McConnaughey was before this committee ? 

Mr. Eastianp. Will you repeat that question, sir? 

Mr. Moss. Was this charge discussed when Mr. McConnaughey was 
before the committee earlier? 

Mr. Eastianp. No, sir. This was subsequent to his appearance be- 
fore the committee. 
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Mr. Moss. Is this the same offering of a bribe which had been re. | 


ferred to by two other witnesses ? 

Mr. Easrianp. No, sir; 1 don’t think so. At this time—this took 

lace during the luncheon at the Mayflower, and that is undisputed— 
Mr. McConnaughey stated that Mr. Reed asked him if he didn’t have 
a son practicing in Columbus, Ohio—practicing law—and he told him 
that hedid. Hesaid, “Well, I represent some large businesses and have 
a lot of business we could give him out there.” 

Mr. Moss. Has any effort been made to determine whether or not the 
son did in fact receive any of that business? 

Mr. Eastianp. Yes, sir. Mr. Shacklette was out there and he went 
over their records and got lists of their clients and some back records 
and was unable to determine that money was received from any firm in 
which Mr. Reed was interested. 

Mr. Moss. There were other offers or charges of bribes in this case, 
On page 14— 

With respect to the meetings referred to above the principal of the applicant 
involved when interviewed by the subcommittee investigators made counteralle- 
gations against the former Chairman of the Federal Communications Commission 
to the effect that the former Chairman solicited a bribe for his vote in favor of 
the applicant. 

Who made those allegations ? 

Mr. Eastianp. Mr. Reed, of Television City. 

Mr. Moss. Is he the only one who made such allegations? 

Mr. Eastianp. No, Mr. Eckels, also, who was a law partner of Mr, 
Reed, and an official in Television City. 

Mr. Moss. Did they give any details as to the nature of the solicita- 
tion by the former Chairman who again I think was Mr, 
McConnaughey ? 

Mr. Eastianp. You are right, it was Mr. McConnaughey involved 
there. They did not go into details. They couldn’t even tell the source 
of the information they had received concerning an attempt to bribe 
or solicitation. 

The Cuamman. Would the gentleman yield at that point? 

Mr. Moss. Yes, I would be very happy to. 

The CuatrMan. I think at this point since Mr. Moss raised the ques- 
tion regarding that part of your testimony, it would be appropriate to 
refer to a statement on this particular matter which the committee has. 
In the first place, I will ask you, did you talk to Mr. Lee W. Eckels? 

Mr. Eastuanp. Yes, sir. 

The Cuarrman. Did Mr. Eckels tell you about a statement that he 
had given to the Federal Bureau of Investigation? _ 

Mr. Eastianp. Yes, sir. 

The Cuarrman. Did you talk to Mr. Eckels about the source of the 
information that he had ? 

Mr. Eastnanp. We did, sir. 

The Cuatrman. Did he refrain or refuse to tell you the source of it! 

Mr. Eastianp. He said he could not recall the source. Mr. Reed 
had called him early on the morning of June 4 after the oral argu- 
ment—in 1957. | 

The Cuarrman. Did you question him closely about the source of it! 

Mr. Eastianp. Yes, sir, we thought we did. 
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The Cuamman. He did tell you that he had that information? 

Mr. Eastianp. No, sir. se 

The CHarrMAN. Did you obtain information from him or Mr. Reed 
that they had learned of this information but they did not want to 
name the source or could not name the source ' 

Mr. Eastianp. They did not recall the source, they said. 

The CHarrmMAN. But they had the information. 

Mr. Eastianp. Yes, sir. 

The Cuarrman. That is what I was asking about; they did have 
the information. 

Mr. Eastuanp. They did have the information. 

The CHarrMAN. But they would not admit that they knew the 
source of it ? 

Mr. Eastianp. That is right. 

The CuatRMAN. So you had, then, this statement from Mr. Eckels 
to the effect that they had all this information but would not give the 
source of it. 

Mr. Eastianp. Yes, sir. 

The CHarrman. Or could not recall the source of it. 

Mr. Eastianpn. That is right, sir. 

The CuarrMan. I wanted to clearly establish that they were the 
ones who had the information and gave it regarding this matter and 
this allegation. With those questions establishing that, I hand you a 
statement which I will ask you to identify. 

Mr. Easttanp. This is a copy of an affidavit dated September 23, 
1957, at Pittsburgh, which Mr. Eckels said he gave to agents of the 
Federal Bureau of Investigation. 

The Cuarmman. And you obtained that from Mr. Eckels? 

Mr. Eastianp. He voluntarily offered it to us, and we certainly 
accepted it. 

The Cramman. With that identification, I would like for you 
to read the statement into the record. I think it will help clear up 
at least what Mr. Eckels said and the source of his information. 

Mr. Eastuanp (reading) : 


I, Lee W. Eckels, after being duly sworn, hereby make the following free 
and voluntary statement to Thomas J. Doody and Russell M. Gwynne, special 
agents of the Federal Bureau of Investigation, U.S. Department of Justice. No 
threats have been made against me and no promises have been made to me to 
secure this statement. I have been advised this statement may be used in a 
court of law. 

Television City, Inc., was one of the applicants which filed application for a 
permit for the construction and operation of television channel 4 in the Pitts- 
burgh area, which channel had been authorized by the Federal Communications 
Commission. 

On June 3, 1957, about 11 p.m., I returned to Pittsburgh, Pa., from Wash- 
ington, D.C., after attending a hearing before the Federal Communications Com- 
mission (hereinafter referred to as the FCC) concerning the awarding of a con- 
struction permit for television channel 4, allocated to Irwin, Pa. 

Early in the morning of June 4, 1957, after I went to sleep, I received a tele- 
phone call from Earl Reed, my senior law partner, and who is a beneficial share- 
holder in Television City, Inc., as I am. Earl Reed directed me to return to 
Washington, D.C., immediately to contact George O. Sutton with instructions “to 
put out the fire.” If Reed made any other statements at this time, I do not 
recall them, since I was sleepy. 

I proceeded to Washington, D.C., on the morning of June 5, 1957— 


that date, by the way, is inerror. I don’ tknow whether the error was 
made in copying this down or at the time the statement was made. 
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But the date he actually went to Washington was June 4, that same 
morning. 
Continuing with the statement— 


and met with George O. Sutton, attorney, who then represented Television City, 
Inc., at the hearings before the FCC. At this time I told Sutton that Television 
City, Inc., was not interested in buying the vote of any member of the FCC and 
positively would not do so. Although no direct mention was made to Sutton of 
any alleged solicitation by George Carlton McConnaughey, I was of the opinion 
that he was familiar with the situation and readily understood what I meant 
without further explanation. This is the essence of my conversation with 
Sutton in regard to the allegation that McConnaughey was attempting to solicit 
a bribe from Television City, Inc. 

During my conversation with Sutton, he showed me a law partnership agree. 
ment he had apparently entered into with McConnaughey and L’Heureux. I then 
informed Sutton that because of these circumstances, and in order to forestal] 
any later accusation of collusion, Television City, Inc., did not want McCon. 
naughey’s vote for the awarding of the construction permit for television chan- 
nel 4 to Television City, Inc. I also informed Sutton at this time that he should 
not represent Television City, Inc., in any further proceedings before the FCC 
in an attempt to secure the construction permit for television channel 4 for 
Television City, Inc. 

Shortly after my attending a hearing before the FCC, Washington, D.C., on 
June 3, 1957, relative to seeking a construction permit for television channel 4, 
allocated to Irwin, Pa., I had heard rumors from some source or sources which 
I do not recall, to the effect that McConnaughey was soliciting, or attempting to 
solicit, $50,000 from Television City, Inc., to secure McConnaughey’s vote for 
Television City, Inc., in obtaining the construction permit. Another rumor, that 
I heard from sources which I do not recall, was that McConnaughey had or wag 
attempting to set up an arrangement under which he would receive $20,000 a 
year for a 10-year period from the Hearst group if this group wished to secure 
McConnaughey’s vote for the construction permit in question. Hearst was a 
group which (through WCAE, Inc.) was also seeking the construction permit for 
television channel 4. 

McConnaughey never approached me to solicit the $50,000 in question ; in fact, 
to the best of my recollection, I have never spoken to McConnaughey. I have 
seen him once when he was sitting as a member of the FCC in the hearing on 
June 3, 1957. 

I have no direct information in regard to the supposition that McConnaughey 
was attempting to solicit bribes from Television City, Inc., or from the Hearst 
group, and any information I have furnished in this regard is in my professional 
opinion strictly hearsay on my part from a source or sources I do not recall. 

I have read the above statement consisting of four pages and state the facts 
set out herein are true and correct. I have signed the last page and initialed 
all other pages and all corrections. 

LEE W. EcKELs. 


Sworn to and subscribed before me on September 23, 1957, at Pittsburgh, Pa. 
THoMas J. Doopy, 
Special Agent, Federal Bureau of Investigation. 

The CHarmmMan. You may proceed, Mr. Moss. I felt this would be 
an appropriate place for that. 

Mr. Moss. Has any ee contact with Mr. Sutton been made by 
you or any member of the staff in an effort to secure from him any in- 
formation he might have as to any solicitation ? 

Mr. EastianpD. I am sorry; I missed that. 

Mr. Moss. Has Mr. Sutton been contacted by you or any member 
of the staff? 

Mr. EastLanp. Yes, sir. 

Mr. Moss. Has he stated that he had any knowledge of a solicitation 
for a bribe? 
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Mr. EastuanD. He would not talk to us about that, sir. He had 
appeared before the grand jury and said that he was still under sub- 
pena. He thought that he should not discuss that with us. 

Mr. Moss. Now, on page 15, in the first paragraph of the statement, 

you ended this paragraph: 
Several witnesses have stated that on conclusion of the oral argument several 
of the principals of one of the applicants, some of their attorneys, and friends 
went to the Mayflower and had lunch in the suite permanently maintained by a 
large corporation in which these principals have a substantial interest. : 

It was stated that during this meeting at the Mayflower word was received 
that the Commission had voted and that there was a deadlock. 

Who were those witnesses ? 

Mr. Eastianp. Mr. Earl Reed, Mr. Lee Eckels, Mr. Raoul Desver- 
nine, and one or two of the partners in the law firm of Pearson, Ball & 
Dowd. ie 

Mr. Moss. Any personnel of the Commission ? 

Mr. Eastianp. No, sir; not that we know of. 

Mr. Moss. Was it ever ascertained just exactly which member of 
the group received the information from the Commission? _ 

Mr. Easttanp. Mr. Desvernine. They don’t know which one re- 
ceived the information, and they don’t know the source of it. It 
seems that they all learned it during that meeting. 

Mr. Moss. Just spontaneously developed ? 

Mr. EastLAnp. Yes, sir. 

Mr. Moss. They did not state whether it was a telephone call or 
someone came up and told them, or a telegram. There is no recol- 
lection as to the method of transmitting the information or the source 
of the information ? 

Mr. Eastuanp. No, sir. 

Mr. Moss. Were they pressed on that point in the interviews by the 
staff ? 

Mr. Eastianp. I won’t say that they were pressed, but they were 
certainly asked. Wemadeevery effort to learn this. 

Mr. Moss. Each of them failed to recollect ? 

Mr. Eastianp. None of them. 

Mr. Moss. None of them could recollect ? 

Mr. Eastianpb. No, sir. 

Mr. Moss. Were the procedures of the Commission such that it was 
impossible to determine whether or not a vote was in fact taken? 

r. Easttanp. I think it is pretty well established now that there 
was no official vote taken. 

Mr. Moss. An unofficial vote was taken by the members of the 
Commission ? 

Mr. Eastianp. There is no question but that that was done. 

Mr. Moss. Who would ordinarily have knowledge of that other than 
members of the Commission itself ? 

Mr, Eastianp. I don’t know, other than the person who made the 
notations on the memorandum. 

Mr. Moss. That was the Chief, Office of Opinions and Review. Is 
he presently the Chief Counsel ? 

Mr. Eastianp. He is presently the General Counsel of the FCC. 

Mr. Moss. Would you give us his name? 

Mr. Eastuanp. His what, sir? 
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Mr. Moss. His name. 

Mr. Eastianp. John FitzGerald. 

Mr. Moss. Did you ask him whether he had transmitted that infor. 
mation to this group ? 

Mr. Eastianp. I did not ask him that, sir. I don’t recall whether 
Mr. Shacklett did. 

The Cuatrrman. Would the gentleman yield at that point ? 

Mr. Moss. I would be happy to yield, Mr. Chairman. 

The Cuarrman. I don’t like to interrupt, but it occurred to me that 
it would be appropriate to ask at this point, in view of what you just 
said, you referred to a letter from Mr. Bartley to Mr. David Lawrence 
a moment ago in which he said he would be interested in the chairman’s 
dissenting opinion, I believe. Is that true? 

Mr. Eastuanp. Yes, sir. That was included in a letter from Mr, 
Bartley to Mayor Lawrence. 

The Cuatrman. There had to be an official vote for an opinion to 
be issued. 

Mr. Eastianp. That was on some other proceeding before the Com- 
mission. This was prior to the oral argument. There were a number 
of procedural motions that were passed on by the Commission in the 
course of this award. 

Mr. Moss. Did you ever ask Mr. Baker, who was at that time the 
General Counsel, whether he had transmitted this information ? 

Mr. Eastuanp. He was asked and he denied it. 

Mr. Moss. He denied it? 

Mr. Eastianp. Yes, sir. 

Mr. Moss. I think we should make every effort, Mr. Chairman, to 
determine how the Commission reached its decision. 

Now, the last paragraph on page 16, can you identify the persons 
referred to in that paragraph ? 

Mr. Eastianp. The local attorney and Washington representative, 
Mr. Raoul Desvernine. The corporation, the National Steel Corp. 
The principals there, Mr. Reed, Mr. Eckels, and the official there was 
Mr. Baker, and he arranged meetings between Mr. Baker and Mr. Reed. 

On June 3, when they went to Washington by a private plane owned 
by National Steel Corp., the official referred to as having accompanied 
them on that trip was Mr. Baker, Mr. Reed, and Mr. Eckels. 

Mr. Moss. The next paragraph on page 17, we find, then, that Mr. 
Baker, who was then the General Counsel, told you that he was a very 
close friend with the attorney-representative. That is Mr. Desvernine?! 

Mr. Eastianp. Yes, sir. 

Mr. Moss. And that Mr. Desvernine had been instrumental in ob- 
taining his—Baker’s—position as General Counsel of the Federal 
Communications Commission ? 

Mr. Eastianp. That is right, sir. 

Mr. Moss. Did he tell you how Mr. Desvernine was able to be helpful 
in securing for him the position of General Counsel of the Federal 
Communications Commission ? 

Mr. Eastianp. He said he had received proper clearance with his 
political party. 

Mr. Moss. Mr. Desvernine had secured political clearance for Mr. 
Baker? 
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Mr. Easttanp. Yes, sir. That is the impression or what he said, 
rather; that he was instrumental in getting him cleared, and so forth. 
Mr. Moss. Now, in the next paragraph you state, “The present 
Chairman of the Federal Communications Commission”—whv is 
2 
=. Eastianp. That is Mr. Doerfer. ee 

Mr. Moss. “Stated that this was ‘fast, awfully fast.’ ” Did he 
express any opinion as to why the action was taken very quickly in 
this instance ? ; . 

Mr. Eastianp. I think I must have missed a word in your question 
ts Moss. I asked if the Chairman, the present Chairman of the 
Commission, expressed any opinion as to why the Commission acted so 
quickly in this matter? , 

Mr. Eastianp. No, sir; he did not. 

Mr. Moss. Ordinarily, who would schedule it for quick action? 
Would the scheduling be determined by the Chairman of the Com- 
mission ¢ 

Mr. Eastianp. According to the former Chairman, Mr. McCon- 
naughey’s testimony before the committee, the members of the Com- 
mission have nothing to do with the agenda. They never fool with 
those things. It is left entirely up to the Office of Opinions and Re- 
views. They take these things in order. 

Mr. Moss. It that under the General Counsel ? 

Mr. Eastianp. No, sir. That is a separate office. The Office of 
Opinions and Reviews is separate from the Office of the General 
Counsel. 

Mr. Moss. Then the gentleman who is now General Counsel was 
heading the office at that time? 

Mr. Eastianp. Yes, sir. 

Mr. Moss. The same gentleman who made the notation of the in- 
formal vote ? 

Mr. Eastianp. That is correct, sir. 

Mr. Moss. On page 19, you have a note or a letter addressed “Dear 
George.” Is that addressed to the then Chairman of the Commission ? 

Mr. East.anp. Yes, sir. 

Mr. Moss. By whom? 

Mr. Eastianp. It had “CBM” at the bottom. That would be 
Charles B. McCabe, or his initials. 

Mr. Moss. Was this information made available to other members 
of the Commission ? 

Mr. Eastitanp. We didn’t see it in any of the Commission files. 

Mr. Moss. It was not a part of the record ? 

Mr. Eastrianp. No, sir. This document was obtained from the 
Hearst offices in New York. 

Mr. Moss. They have made their files available to the committee’s 
investigators ? 

Mr. Eastianp. Yes, sir. 

Mr. Moss. Were all of these telegrams and letters secured from the 
files of the Hearst Corp. ? 

Mr. Eastianp. Not all. The three telegrams—we got copies of 
those things almost everywhere we went. Each Commissioner had 
them. Of course, they were in the files in Pittsburgh, WCAE files, 
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and KQV, or Television City, and also in the Hearst files in New York, 

Mr. Moss. That is another question, I think, which should be di- 
rected to members of the Commission. The committee files contained 
the partnership agreement between Mr. McConnaughey and Mr, 
Sutton. 

The Cuarman. Yes, we have them. 

Mr. Wiut1ams. Would you yield? 

Mr. Moss. Yes, I would be very happy to yield. 

Mr. Witttams. On page 24, Mr. Eastland, you make the statement 
with respect to the final merger agreement between the two leading 
contenders which was approved by the Commission, in which provision 
was made for payment of $50,000 to each of the other applicants to 
partially recover out-of-pocket expenses. You make this statement: 


A cursory examination of the records of one of the losing applicants— 


which applicant was that ? 

Mr. Eastianp. That was Irwin Community. 

Mr. Witi1AMs. You make the statement here that “A cursory exam- 
ination of their records would indicate that their disbursement ac- 
counts were padded.” 

You state further that there is no indication that the FCC or anyone 
else other than this subcommittee attempted to discover the accuracy 
of the certification filed by any of the losing applicants. 

What, in the examination of those records, would indicate to you 
that the accounts had, in fact, been padded ? 

Mr. Easrianp. Just looking at the audit report that was furnished 
us. 
Mr. Moss. Do we have the audit report? 

Mr. Eastianp. I have it here,sir. There is just one copy here. 
Mr. Wiu1aMs. In what respect was it padded? What method was 
used to pad ? 

Mr. Easrianp. For instance, after this merger agreement had gone 
through in August 1957, they start making large payments to various 
members of the firm. In round figures for expenses and so forth. 
August 30 they paid off a $6,000 note in full. They refunded subscrip- 
tions of stock in the amount of $12,000. That is carried as a disburse- 
ment. Then a fellow named George Sowash, services rendered, $500. 
Robert Badger, services rendered, $500. Radio Station WEDO, serv- 
ices rendered, $7,500. Clarence Shade, refund of advances and out- 
of-pocket expenses, $5,000. H. Claire Alterman, refund of advances 
and out-of-pocket advances, $5,000. Chris Walthau, Jr., legal serv- 
ices, $500. Edward J. Herschberg, who was one of the principals 
there, refund of advances and out-of-pocket expenses, $5,000. They 
ran their expense accounts up to above the $50,000 mark. 

Mr. Witi1amMs. What was the total amount shown on their record 
as out-of-pocket expenses or costs ? 

Mr. Eastianp. $75,718.03. 

Mr. Witu1ams. Of which we assume they received $50,000 in re- 
fund ; is that correct ? 

Mr. Eastianp. They certified that they had spent at least $50,000 
in this proceeding. 

Mr. Moss. Are there vouchers to support these expense items ? 
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Mr, Easttanv. We didn’t go that far intoit. This is an audit report 
with a covering letter from a firm of accountants and auditors in 
Pittsburgh. 
Mr. Moss. Is there any identification of the persons who received 
these payments other than just their names? What manner of serv- 
ices were performed ? 

Mr. EastLanv. No, sir. Some of them, of course, were stockholders 
in Irwin Community. 

Mr. Moss. They were stockholders and they also received payment 
for services ¢ 

Mr. Eastianpb. Yes, sir. 

Mr. Moss. Have any of them been interviewed to determine this? 

Mr. Eastuanp. No, sir; we didn’t go into it that far. 

Mr. Moss. What is the Commission’s responsibility in this matter ? 

Mr. Eastianp. I don’t know that they have any responsibility there, 
sir, except that their rules do require a certification in situations of this 
kind, that those who are to receive payments for out-of-pocket expenses 
will certify that they have spent that amount. 

Mr. Moss. Were the records of the other losing applicants, or ap- 
plicants who withdrew, checked ? 

Mr. Eastuanp. No,sir. Time didn’t permit it. 

Mr. Moss. That is the only one you have checked so far? 

Mr. Eastianpv. This is the only one we have checked at all, and this 
was not thorough. 

Mr. Moss. Under the rules of the Commission, they are only sup- 
posed to be reimbursed for actual expenses? 

Mr. Eastianp. That is right, sir. 

Mr. Moss. I agree with you that just the summary would indicate 
that perhaps there had been some padding. I think, Mr. Chairman, 
because this occurs all the time—this business of paying off in com- 
parative hearings—perhaps it would be well to go a little further in 
checking to see how thorough a job the Commission is doing in going 
behind the certification. 

Mr. Eastitanp. WCAE received $55,000 for their expenses in addi- 
tion to the other three applicants. This was by an agreement between 
the parties in their merger agreement. 

Mr. Moss. Now on page 6—I will skip that one. I wonder if we 
have the letter now which was written by Mayor Lawrence. 

Mr. Eastianp. October 29, 1956, a letter addressed to Hon. Robert 
T. Bartley, Commissioner, FCC. 

DEAR COMMISSIONER: Enclosed is a copy of my letter to you dated May 22, 
1956. I understand that the channel 4 proceedings are ready for oral argument 
and that if such argument is heard promptly there is a strong probability 
that a grant could be made forthwith following the conclusion of argument. 

I wish to reiterate what I said in the attached letter. Mr. Reed, president of 
Television City, Inc., tells me that construction will be commenced very promptly 
upon the granting of a construction permit to Television City. 

Davip LAWRENCE. 

The letter he was referring to there of May 22, 1956, is as follows, 
addressed to Hon. Robert T. Bartley. 

Dear Mr. BarTLEY: I noted a couple of weeks ago that the initial decision of 


channel No. 4 was in favor of Television City, Inc., an affiliate of Allegheny 
Broadcasting Corp., which owns radio station KQV in Pittsburgh. 
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As you know, Pittsburgh has now only one VHF channel. I hope you willex. ~ 
pedite the decision to give us another city. I know the owners of Television 
City personally, and I feel the initial decision was logical and fair. Station. 
KQV has rendered a great service to Pittsburgh over the years and I feel the 
death of Mr. Wolf, the vice president of the station, which occurred recently, will 
not affect the organization. rk 

Mr. Earl F. Reed, president of Television City, Inc., has been very active in the. 
city for many years and interested in many civic enterprises, as are many of the 
others who are associated with him. Mr. Wolf’s stock passes to his wife and 
children, who are already stockholders in the company, so there is no outside in- 
terest being introduced. Mrs. Wolf is a member of the Kaufman family of Pitts- 
burgh, who have been very prominent in civic and general affairs for many gen-. 
erations. 

Very truly, 
Davip LAWRENCE, 


Mr. Moss. That was sent following the initial decision ? 

Mr. Eastianp. This was after the initial decision; yes, sir; and be- 
fore the modified initial decision. 

Mr. Moss. Are those the only letters which Mayor Lawrence di- 
rected to the Commission ? 

Mr. Eastianp. We have copies of that letter which was obtained 
from other files. 

Mr. Wiu1aMs. I believe you testified earlier today, in response toa 
similar question, that there was evidence that Commissioner Bartley 
and Commissioner Mack both received correspondence from Mr. Law- 
rence. I remember making a note of it at the time. 

Mr. Eastuanp. Yes, sir. We didn’t have the letter that was sent to 
Mr. Mack. It was a simple acknowledgement of about three lines in 
the letter, “acknowledge receipt of your letter of such and such a date 
pertaining to the application,” and that is all that was. We didn’t 
have a copy of the letter. 

Mr. Moss. That is all of my questions, Mr. Chairman, at the 
moment. 

The Crarrman. Mr. Williams, do you have any further questions? 

Mr. WitiiaMs. No. 

Mr. Easttanp. Mr. Chairman, I believe after having read Mr. 
Kckel’s statement to the FBI it may be appropriate to read the state- 
ment which was given to the investigators by Mr. Reed. The state- 
ment was written based upon the interview with Mr. Reed. 

The Cuarrman. When was this interview made? 

oe Easttanp. On April 14, 1958, between Mr. Shacklett and my- 
self. 


The Cuatrman. You were present at the interview yourself ? 

Mr. Eastianp. Yes, sir. 

The Cuatrman. You heard Mr. Eckels make the statement ? 

Mr. Eastianp. Mr. Eckels and Mr. Reed were both there. There 
were four of us in the office together, Mr. Reed, Mr. Eckels, Mr. 
Shacklett, and myself. 


The Cratrman. Very well, you may read the the statement. 
Mr. Easrianp (reading) : 


Earl F. Reed, senior partner in the firm of Thorp, Reed & Armstrong, was: 
interviewed in his office in the Grant Building, Pittsburgh, Pa., April 14, 1958, 
by Messrs. Shacklette and Eastland. Mr. Lee W. Hckels, also a partner in this: 


firm, was present during the interview. Both Reed and Eckels are stockholders: 
and officials of Television City, Inc. 
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Mr. Reed asked if we had seen his testimony before the grand jury presently 
sitting in the District of Columbia. He was informed that we had not seen it. 
He then stated he would tell us exactly what he had told the grand jury in re- 

mse to their questioning. 

Reed stated he told the grand jury he had had luncheon at his suite in the 
Mayflower some time in May 1957 with McConnaughey, who was then Chair- 
man of the FCC. This meeting had been arranged by Mr. George Storer. Reed 
explained that while in Florida he had discussed his television problem with 
George Storer, stating that he was having a great deal of trouble getting a 
decision from the FCC. Storer suggested that Reed have a talk with McCon- 
naughey and offer to set up an appointment. 

During luncheon with McConnaughey, Reed did not discuss the merits of the 
channel 4 application, but he did urge the the case be brought to a hearing as 
soon as possible. McConnaughey agreed to schedule the channel 4 Pittsburgh 
ease for an early hearing. 

Reed stated that at this luncheon McConnaughey told him he was going back 
into the active practice of law and solicited any business he could give him after 
he left the Commission. Reed said he was noncommittal and did not promise 
the channel business to McConnaughey. Reed stated that he has not given 
McConnaughey, his Columbus law firm, or his Washington law firm, any busi- 
ness, directly or indirectly. 

Reed stated that during this luncheon he formed the opinion that McCon- 
naughey favored Television City. Naturally under such circumstances Mr. 
Reed stated he desired a hearing while McConnaughey was still with the Com- 
mission. 

The oral argument for channel 4 was held on June 3 before the Commission. 
Reed was annoyed to find that George O. Sutton, who also represented Tele- 
vision City in the application proceedings, together with the law firm of Per- 
son, Ball & Dowd, was not present during the oral argument. Reed did not 
understand why Mr. Sutton was absent since it was a key proceeding and the 
culmination of their efforts. 

Before he left Washington, Reed heard a rumor which he believed was cur- 
rent throughout the city that there had been a tie vote at the Commission, with 
MecConnaughey voting against Television City. In the late afternoon of June 3, 
1957, Reed returned to Pittsburgh. He stated he was mad and made and re- 
ceived about a dozen telephone calls. As a result of these telephone calls he 
discovered for the first time that Sutton and McConnaughey planned to estab- 
lish a law firm together in Washington as soon as McConnaughey left the FCC. 

Reed stated that disturbed him so much that he called Eckels and instructed 
him to return to Washington as soon as possible and to take whatever action was 
necessary to protect the interests of Television City in this situation. Pursuant 
to Reed’s instructions, Eckels went to Washington on June 4 and terminated 
Sutton’s services with respect to all matters in which Sutton represented Alle- 
gheny Broadcasting Co. or Television City. 

Mr. Reed stated that he had heard rumors that McConnaughey wanted a 
$50,000 fee in return for his vote in this case. Reed stated he does not remember 
where he first heard this rumor and has no other information regarding it. He 
stated he also heard that McConnaughey had an arrangement with the Hearst 
Corp. before the hearing to receive a retainer from Hearst after he left the 
Commission. 

Reed remarked that looking back upon the luncheon at the Mayflower with 
McConnaughey in May 1957, it now appears that McConnaughey was attempting 
to make an arrangement with Television City in the event he was not successful 
in delivering the majority vote for Hearst. 


That concludes the statement concerning that interview. In the in- 
terview of Mr. Eckels, I will just read the second paragraph of that. 
Mr. Shacklett and I were together at the time. 

Mr. Eckels did not dispute the statements made by Mr. Reed in Mr. Reed’s 
presence. However, Mr. Eckels later stated that he and Mr. Reed had agreed to 
disagree with respect to certain details in their statements to us. 

The Cuatrman. Mr. Eastland, it seems to be a matter of fact stated 
by Mr. Reed and some of the different statements by Mr. Eckels, and 
then contrary statements, of course, as to what the facts were about 


by Mr. McConnaughey. 
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Did I understand your statement to include the description of ap 
interview with Mr. McConnaughey and an investigator of this sub. 
committee? Isthat investigator yourself? 

Mr. Eastianp. No, sir; that was Mr. Shacklett. 

The Cuarrman. Were you present at the time? 

Mr. Eastianp. I was not. Mr. Shacklett put a statement of the 
interview in the file. 

The Cuatrman. Did that statement include a statement from Mr. 
McConnaughey to him to the effect that such an offer was made? 

Mr. Eastianp. Yes,sir. Shall I read that one? 

The Carman. Your statement on page 13 in the last paragraph 
stated, “In the interview with a former Chairman by an investigator 
of this subcommittee, he was told that such an offer was made.” 

What offer were you referring to there? 

Mr. Eastianp. That is the allegation made by Mr. McConnaughey 
that Mr. Reed attempted to bribe him by offering law business to his 
son. That is the day they had lunch together at the Mayflower. He 
testified about the luncheon when he was before our committee, but 
he did not mention that the man tried to bribe him. 

The Cuatmman. And he advised the investigator, which informa- 
tion is in the file, to the effect that Mr. Reed did make such an offer 
to him? 

Mr. Eastuanp. Yes, sir. 

The Cuatrman. Did you have anything else in that interview? 

Mr. Eastianp. I would be glad to read this Shacklett statement 
based on the interview with Mr. McConnaughey, if that could be 
included. 

The Cuarrman. You were not present at the time yourself? 

Mr. Eastianp. I was not; no, sir. 

The CHatrman. The substance of the statement has already been 
included in the record, I believe; is that right? 

Mr. Fastianp. Yes, sir. 

The Cuatrman. Go ahead and read it. 

Mr. Eastuanp (reading) : 

Mr. George C. McConnaughey, Sr., was interviewed by Shacklette in his law 


office in Columbus, Ohio, on May 8, 1958. Mr. George C. McConnaughey, Jr, 
was present during this interview. Mr. McConnaughey, Sr., stated he voted 


consistently for Hearst in the channel 4 Pittsburgh case because he thought the | 
Hearst people were superior on the merits. He said he has not received are | 


tainer from Hearst or any Hearst interest either directly or indirectly, nor has 
a retainer been solicited by him or offered by Hearst. 

He stated he has no recollection of making any statement or reference to 
anyone with regard to a possible retainer or any other financial relationship 
with Hearst and if such a conversation or remark did occur, he, McConnaughey, 
Sr., had made it in a jesting mood, although McConnaughey emphasizes he has 
no recollection of any such incident. 

McConnaughey, Sr., advised that he considered an arrangement with George 
Sutton for several months before leaving the Commission, and that it was a 
partnership in name only. MeConnaughey said he has no knowledge of any 
approach that may have been made to Mr. Earl Reed of Television City on 
behalf of himself, Sutton, or the ostensible law firm of McConnaughey, Sutton & 
LaRue. He stated categorically that he did not telephone Reed on June 3 or 4 
and knows of no one who did call Reed on these dates. 

He stated to the best of his recollection he was not with Mr. Sutton on the 
evening of June 3 and cannot state whether Mr. Sutton called Reed. McCor- 
nanghey, Sr., stated he did have lunch with Earl Reed at Reed’s invitation, 
probably in early May 1957, at the Mayflower Hotel in Washington. 
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McConnaughey stated to the best of his recollection the luncheon took place 
in the main dining room and not in the National Steel suite which Reed occu- 
pied. During this luncheon Reed insisted on discussing the channel 4 Pittsburgh- 
McKeesport case. Reed asked him if his son, George McConnaughey, Jr., prac- 
ticed law in Columbus. : 

McConnaughey, Senior, stated that he did. Reed then said he represented 
clients who had substantial business in Ohio and that he could steer their legal 
business to McConnaughey, Junior. McConnaughey, Senior, stated he rejected 
this offer. He was asked if he thought at the time that this offer was made 
with the intention of inducing a favorable attitude toward Television City in 
the pending channel 4 case. 

McConnaughey responded, “I don’t know what else he could have had in 
mind.” McConnaughey stated that he did not ask Reed for any law business 
nor for any other favor. He did tell Reed that he planned to leave the Com- 
mission and return to the active practice of law. McConnaughey stated Reed 
was anxious to bring the channel 4 case to a decision as soon as possible, but 
that he, McConnaughey, has no recollection of taking any action or talking to 
anyone in the FCC with respect to scheduling channel 4 for an early hearing. 

McConnaughey said he remembers a vote being taken but he is not certain 
it was June 3, although it could have been. He expressed considerable surprise 
that the official FCC records do not reflect this vote. He remembers it resulted 
in a stalemate but is not positive how the other Commissioners voted. 

McConnaughey stated when he left Columbus to assume the duties of Chair- 
man of the Renegotiation Board in Washington he turned over his law practice 
to his son, George, Junior, and received in return an agreement under which 
George, Junior, was to pay his father $3,000 a year for 20 years, or until such 
time as George, Senior, desired to resume the practice of law, in which event 
the McConnaugheys, Junior and Senior, would operate as a partnership. 

McConnaughey, Senior, stated this was done in order to keep his clients and 
that fortunately most of his clients continued to retain George, Junior. Me- 
Connaughey stated that the clients of his Columbus practice have had no FCC 
connection except in one very minor, routine application. Both of the Me- 
Connaugheys affirmed that their only connection with the Dargusch firm was 
that George, Junior, rented space from that firm during the period of George, 
Senior’s, service with the Government in Washington. They stated they have 
no connection with any of Dargusch’s clients. 


That concludes the statement. 

The Cuarrman. At least that gets both side of it in the record. 

Mr. Eastland, let me thank you for the very fine job you have done 
as investigator in this case, and for the splendid presentation you have 


made, and the fairness you have shown of the investigation and pres- 
entation. 


There are no further questions. You may step aside. 
Mr. Easttanp. Thank you, Mr. Chairman. 


The Cuatrman. Mr. FitzGerald, would you care to make a state- 
ment about this matter? 


TESTIMONY OF JOHN L. FitzGERALD, GENERAL COUNSEL, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. FrrzGerarp. I have no formal statement, sir. 
The Cuarrman. Will you be sworn? 
Do you solemnly swear the testimony you give this committee will 


a ry truth, the whole truth, and nothing but the truth, so help you 
od ? 


Mr. FirzGrratp. I do, sir. 
The Carman. State your name for the record. 


Mr. FitzGrratp. My name is John L. FitzGerald. I am presently 
the General Counsel of the Commission. I assumed that office last 
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week. I was previous to that time from the date of November 1j, | 


1954, Chief of the Office of Opinions and Review. 


The Cuatrman. Very well. Did you have a statement that yoy . 


would care to make at the outset ? 

Mr. FrrzGrrawp. I have no statement as such, Mr. Chairman, | 
came down as the representative of the Commission for such questions 
as you might have. 

I would like to make one reservation or one suggestion, perhaps ] 
should put it, and that is this: The details of the statement and of 
the testimony that have been taken since yesterday morning, at which 
time I was in attendance, are new to the Commission. 

It is a matter of surprise to us in the sense of what is stated here, 
I do not feel very capable within knowledge that I have or anything 
of that sort in going into those matters which relate to alleged ex parte 
contacts. s 

I will say further, though, since one question developed this morn- 
ing that I certainly can answer a question, I think in terms of a phone 
call, in this Pittsburgh matter, and any question you may have on 
that. 

Then, too, I have a pretty fair, I think, recollection of the progress 
in the adjudicatory proceeding, as such, in this Pittsburgh matter 
and insofar as statements are made in here with respect to the case 
from its inception in hearing, which predated, I suppose, by some 
months, my tenure with the Commission, but the interlocutory pro- 
ceedings, which is the ordinary term we use when petitions to reopen 
the record and that sort of thing are filed, I am aware of those. 

I also want to say this: As the Office of Opinions and Review is 
organized, it is separate and distinct from every other part of the 
Commission. It is by statute called the review staff of the Commis 
sion. We have always operated it as a Commission staff. 

I would like perhaps to put in setting or mention some of the prob- 
lems we have had in that staff that began more or less with my time, 
or perhaps predating it somewhat, in the area of these comparative 
cases. In that connection I am speaking of the television backlog as 
such because, Mr. Chairman, I feel that some of the matter presented 
in here, in the progress of that case, bears very directly upon the con- 
tinuing desire and effort of the Commission to bring to decision these 
very difficult television backlog cases. 


I think Pittsburgh obviously was one. I recall giving to a committee | 


of the House, I think the Appropriations Committee, a year ago or s0, 
a summary and attachment that narrated the progress of the compara- 
tive television cases which were contested all the way through final de- 
cision. This case would not have appeared on that and didn’t appear 


because, as you know and as has been developed, two of the applicants | 


merged and three dismissed before the proceeding was offered. But in 
most measures it had been comparative up to that point, as you know. 
The Cuarrman. Perhaps you can clear up some of the questions that 
oats been raised during the presentation of this matter by Mr. East- 
and. 
Mr. Moss, since you raised the question, I recognize you. 
Mr. Moss. My first question goes to the coheed notation on the 


interoffice memorandum of May 27, 1957. Did you make the notation! 


Mr. FrrzGeraxp. Yes, I did. 
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Mr. Moss. Do you have any recollection of the circumstances? 

Mr. FrrzGerraxp. Entirely, no, and perhaps that is an ambiguous 
way to state it. By that I mean that my memory over that period of 
time does not reproduce for me each detail. 

It was my habit, and ordinarily we also had present at Commission 
instruction time, meetings at which the Commission was considering 
giving instructions, present the attorney in the office who would be 
writing the case because he was most knowledgeable of it. I was pres- 
ent also. 

It was my habit at times when the Commission was deliberating 
and out of those deliberations might come instructions, to take some 
kind of note. The reason for that was a method of making sure that as 
the draft of decision came to me, the types of instructions given, the 
areas covered and so on, were in line with my knowledge of what the 
Commission was saying. Part also was because it was just my habit. 

I don’t remember too well otherwise. The originator of the deci- 
sion, the drafter of it, having the factual knowledge, the analytical 
knowledge, the professional knowledge that went with the development 
of a long record, and I believe it would be a fair estimate that this 
was a 7,000-page record—so many of them were, and I think this was 
in that class—would know in greater detail what everything a Com- 
missioner had said would mean applying to each appeal point, or each 
exception, as they were called. 

Getting down to this, when I was interviewed by your investigator 
I tried to reproduce as best I could my memory of the thing. I often- 
times, in following the course of conversations of the Commission and 
so on, would make notes because I never knew that at such time as a 

oll was taken by the Commission whether the reasons would all be as 
ully stated as they developed during the discussion. 

My method was that if one spoke to one applicant or made some 
reference favorable to that applicant I put down an initial and a 
reference. In this case I am not sure today, and I was not when 
your investigator spoke with me, whether I was at that time chroni- 
cling what seems to be expressions at the meeting. I doubt very much 
and I don’t believe a poll was taken. I am not sure that anyone said, 
“T am for such-and-such applicant.” It could have been that or it 
could have been an expression which led me to put an initial down. 

That is briefly and maybe not very briefly what is represented by the 
memorandum you speak of. 

Mr. Moss. Then this notation was your impression of the attitude 
of the six Commissioners indicating a 3-to-3 vote? 

Mr. FirzGeratp. That is the most conservative. T would rather 
put the conservative approach on it, that that was my impression, be- 
cause I have no direct memory that there was an actual poll or that a 
Commissioner, after discussion, and since the case went on over and 
went to two or three more meetings, that supplements my impression. 

May I add to that one thing? 

Mr. Moss. On that matter the Commission files contain no record 
of this vote or this poll ? 

‘ Mr. FrrzGrratp. Yes. That leads me to what I was going to men- 
1on next, 


Mr. Moss. Is that a normal procedure? 
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Mr. FrrzGeratp. That is the normal procedure. As a usual thing, 
and this has been going on for many years before any question was 
ever asked with reference to this particular instruction, we in the of. 
fice ordinarily, when we finish a case, that is over with. The working 
papers and all that sort of thing are just disposed of. 

Once in a while it is different and we have furnished you, I think, 
with one or two in which we found that they had been retained and 
you wished them. Ordinarily notes, rough drafts, all that sort of 
thing, because they would just be piling pretty high when you have 
dealt with as many records and pages of record as we have—I think 
it was in excess of 400,000 pages of record that were involved in these 
comparative cases. You can see we would not be preserving notes, 

Mr. Moss. I wonder if we might get the chronology here. As I un- 
derstand it, the oral argument in this case was on June 3, 1957, 

Mr. FirzGerap. Yes. 

Mr. Moss. When, then, did the meeting of the Commission take 
place in which you judged that there was a 3-to-3 lineup on this case? 

Mr. FrizGeravp. The best I could tell was that I had this notation 
on that same page of June 13. 

Mr. Moss. The May 27 memorandum was a memorandum pre- 

ared for use in the oral argument. Alongside this tally or score you 
Saks you have the date of June 13. Was that the date of the meeting? 

Mr. FrrzGrravp. That is my best recollection of why it is there, 
With meetings every week, it is pretty hard to pin that down except 
as it is there. 

Mr. Witu1ams. Mr. FitzGerald, something prompted you to make 
this notation. Do you remember what the occasion was for making 
that notation ? 

Mr. FrrzGrratp. It was my habit and always has been in these 
matters. I sometimes don’t get to them in cases I know nothing about, 
but ordinarily our agenda—we have them every week, hearing 
agenda—at which these cases are taken up in their interlocutory or 
final stages for instructions for approval of drafts of decisions and 
opinions. 

In that connection, for my best recollection of what the Commis- 
sion is saying, I start in from the moment something is said and take 
little notes. This is one of hundreds, actually. 

Mr. Moss. You are quite clear, however, that an actual poll did not 
take place? 

Mr. FirzGrravp. I am not entirely clear, but I don’t believe so. 

Mr. Moss. Who else was present when the Commission met? The 
Commissioners, yourself, and the man who is assigned directly to 
writing? 

Mr. FirzGeraup. Yes. It depends and did in those days somewhat 
on the nature of the case. I think for a short time, or for a period 
of some months, we had executive sessions, as such, for all cases. So 
that in those instances we just had the number you mentioned. To- 
day—and, of course, we have been for some time past—announcing 
the instruction given where it is going to become an action, that is to 
say, where a majority vote is produced. We now have an agenda day 
of a number of items. 

It is inconvenient for the Commission if those people who know 
about each item are not present. So there are a greater number 
present. Also, the assistants to the Commissioners. 
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Mr. Moss. What records are kept of these Commission meetings? 
What type of minutes are maintained? Are they complete? 

Mr. i 1rzGERALD. Minutes are made of the vote on the final de- 
cision when it is adopted. Notations only, internal notations, as to 
the instruction process. eT 

Mr. Moss. Is there any one person who has the responsibility for 
taking those notes ? aici 

Mr. FrrzGrravp. Ordinarily the notations are taken by a minute 

: yes. 
oan tl Were they in this instance? 

Mr. FirzGeraxp. I dont’ believe so. I am not just sure. I didn’t 
check that before I came down. 

Mr. Moss. Now we have testimony from a number of witnesses that 
following the oral argument on June 3, a group of them got together 
for lunch and in the course of the lunch word was received that the 
Commission had voted and that it was deadlocked. Your notation 
would bear out what would appear to be 10 days later, that the Com- 
mission was deadlocked. That was your impression ? 

Mr. FrrzGerap. Yes. 

Mr. Moss. Do you recall the Commission meeting following the oral 
arguments on June 3 and polling itself, or you or anyone else arriving 
at a conclusion as to the attitudes of the various Commissioners? 

Mr. FrrzGrratp. There was a 10-day separation between the mat- 
ters that are alleged in here.. Isthat it? 

Mr. Moss. I will read the statement. 


Several witnesses have stated that upon conclusion of the oral argument, 
several of the principals of one of the applicants, some of their attorneys and 
friends, went to the Mayflower and had lunch in the suite permanently main- 
tained by a large corporation in which these principals have substantial interests. 
It was stated that during this meeting at the Mayflower word was received that 
the Commission had voted and that there was a deadlock. None of the wit- 
nesses interviewed have stated who received the information, nor has anyone 
disclosed the source of the information. 


Then it says that a review of the records of the Federal Communica- 
tions Commission fails to disclose that there was ever an official vote 
in this matter. Then we go on to your memorandum of May 27 
where there is a notation but alongside your notation is the date of 
June 13. 

Mr. FirzGeraxp. Yes. 

ma Moss. Were you present at the meeting following oral argu- 
ment ¢ 

Mr. FirzGeraxp. I don’t recall a meeting after the oral argument. 
It seems to me that there was a meeting before June 13, but I don’t 
think it followed the 

Mr. Moss. The Commission records clearly indicate whether or not 
a meeting was held following oral argument. 

Mr. FrrzGrrap. I am trying, sir, to testify just from my own 
knowledge. 

Mr. Moss. As General Counsel and as former Chief of the Opinions 
and Review Office, you are sufficiently familiar with the procedures of 
the Commission to tell us whether their records would indicate the 
dates on which they met and the matters discussed. 

Mr. FrrzGrraxp. I think they would; yes. 
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Mr. Moss. Then would the records clearly and beyond any shadow 


of a doubt support the assertion here that the meeting was held, if jt | 


was held? 

Mr. FrrzGerap. Directly after oral argument ? 

Mr. Moss. Yes. 

Mr. FrrzGrravp. I would doubt that, because in past situations 
directly after oral argument, the Commissioners decide to convene and 
feel that they are ready to decide a case. The convening then is just 
the seven Commissioners by themselves, and if I happen to be at the 
oral argument, or someone else, that one is invited directly after the 
oral argument. 

You see our practice, and it is in most cases, but occasionally the 
Commissioners feel that they are ready to dispose of it right after 
the oral argument—- 

Mr. Moss. Then the records of the Commission are not in such 
detail. 

Mr. FrrzGeratp. They are not in that detail in those types of cases, 

Mr. Moss. That we could establish definitely whether or not they 
met following oral argument ? 

Mr. FirzGrravp. Yes; that was the point I was making. 

Mr. Moss. Then your answer is “Yes,” the records would indicate? 

Mr. FirzGrravp. Yes; because in most situations it is established by 
the fact that the office sends down a memorandum requesting instrue- 
tions. 

Mr. Moss. Did yousend that down on June4? That was character. 
ized by the present Chairman as being “fast, awfully fast.” Would 
that be your impression, that it was awfully fast ? 

Mr. FrrzGerarp. It is, but may Lexplain what I just said. We have 
on a number of occasions taken care—I shouldn’t use the words “taken 
care of”’—we have had instructions immediately after oral argument, 
That is apart from these television cases. 

This television case was one of the end cases of the backlog. We 
had been urged by Congress—I believe the former Chairman had 
testified that he made every effort in this particular year to try to end 
up this television backlog. I was trying to bring along these cases as 
fast as they could possibly be brought along. 

This Pittsburgh case was one of the final ones in what we had been 
referring to as the television backlog. Moreover, it was a case which 
had come before the Commission for oral argument and for decision 
1 year before. It involved a city which at that time had only one 
operating television station and was a very large market city. 

One network affiliation for the city of Pittsbur gh. That was a con- 
dition also, I think, which made the Commission feel that an expedi- 
tion was in order. 

Mr. Moss. Then had you had specific instructions in this case to 
rush it along? 

Mr. FirzGeravp. No, no; I had no specific instructions to rush it 
along. It was part of a group that I hoped to get out before the Com- 
mission recessed, which ordinarily fell between August and Sep- 
tember. 

Mr. Moss. The reason I am asking these questions is because of the 
characterization by the present Chairman that this was “fast, awfully 
fast.” Let us assume that is true, that it was awfully fast. Was it an 


; 


= 
bet bo bl tet be be 


s = 


nd 
ust 
the 
the 


the 
ter 


uch 
Ses, 


hey 


ite? 


Lby | 


Puc- 


ter- 
yuld 


Lave 
ken 
ent, 


We 
had 
end 
ag as 


been 
hich 
sion 

one 


con- 
edi- 


se to 


sh it 
om- 
Sep- 


f the 
fully 
it an 


REGULATORY COMMISSIONS AND AGENCIES 4931 


exception this time for anything to move ahead as rapidly as this 
case appeared to be moving ? 

Mr. FrrzGERALp. Bringing up for oral argument? No. 

Mr. Moss. No. Following oral argument on June 3, the Office of 
Opinions and Review prepared a memorandum to the Chairman on 
June 4 requesting instructions. I assume it is this action which the 
Chairman had in mind—the present Chairman—when he characterized 
it as “fast, awfully fast.” 

Mr. FrrzGeracp. It was comparatively fast. I again want to add 
this. It wasn’t the only one we were trying to bring along fast. It 
was one of the last cases. It was a remanded proceeding which we 
generally give a little special attention to if we possibly can. It was 
held back a year by reopening the record. With all those factors in 
mind, we tried to prosecute it and get it out. 

Mr. Moss. You indicated when you first spoke that you would testify 
about some telephone call. You indicated that you would discuss a 
telephone call. 

Mr. FirzGrrap. I was waiting for a question. 

Mr. Moss. Did you have any particular call in mind ? 

Mr. FrrzGeratp. No; I was thinking perhaps you would ask me. I 
was identified a little earlier on the record as being Chief of that Of- 
fice, as having a memorandum with notations on it, and with some 
allegations not as to me, but in this testimony that perhaps a phone 
call, at least some news had been received. 

Mr. Moss. Did any of the principals or representatives of the prin- 
cipals in this case ever contact you or discuss with you at any time any 
aspect of the case? 

r. FrrzGrratp. No; no one ever did. Also, specifically I di- 
vulged nothing about whether or not there was a deadlock. 

Mer. Moss. Did anyone discuss this case with you ? 

Mr. FrrzGrraup. No one did. 

Mr. Moss. And that includes Mr. Baker? 

Mr. FrrzGrratp. Yes, because we were separated under the section 
5(c) and 409. 

Mr. Moss. In fact, did he discuss it with you? 

Mr. FirzGeratp. No; he never discussed it with me. 

Mr. Moss. To your knowledge, did you or any member of your staff 

ive the information as to your conclusion on the attitude of the mem- 

rs of the Commission in this matter ? 

Mr. FrrzGrratp. To my knowledge, no. 

Mr, Moss. Could Mr. Baker’s office have this information routinely ? 

Mr. FrrzGrratp. Routinely ? 

Mr. Moss. Yes. 

Mr. FrrzGrratp. I think not. 

Mr. Moss. If the leak did not come from your office in this in- 
stance, would it have come from one of the Commissioners? 

Mr, FrrzGzratp. In the first place, I don’t know that it has been 
established that there was a leak. 

Mr. Moss. Let us try to establish that. If this information was 
transmitted to some group at the Mayflower Hotel and it did not re- 


flect a formal action of the Commission could it have been anything 
but a leak ? 
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Mr. FirzGeratp. With that contingent “if,” yes. It would appeas 


to have been that, if it so happened. I want to say, obviously when] 
am under oath I can only say what I know. 

Mr. Moss. That is all ft want you to say. 

Mr. FrrzGeratp. So I can really speak only for myself. The 
Office of Opinions and Reviews, I believe, was very sedulous always ip 
trying to preserve these internal deliberations of the Commission. If | 
I may go on, because I would like to quote on page 16 a sentence from | 
this statement with reference to me, I am sure it was made in good | 
faith. I don’t challenge that in any respect, but I think it is made op | 
the basis of misunderstanding. The quote is: “He did not recall” 
and I am the “he”’—“having made these notations and stated that he 
was very disturbed in learning of them.” That is the last part. I was | 
disturbed but only for one reason, and that is this: It has always 
been my opinion, and I don’t know how correct I am, but at least | 
I have this considerable question, that when we are in there taking | 
instructions as the review staff of the Commission, and to that extent 
being, you might say, judges’ clerks, we are a confidential part of 
the judicial process, and that is the element of disturbance that entered 
into my mind. I was very disturbed that these particular notes would | 
get anywhere. Not because of what was contained in them but because 
of the legal principle which I sought to maintain. It has seemed | 
to me that in situations of this kind that notations which we make in | 
a confidential review staff capacity, separated from everyone, the | 
only people who can talk to the Commission in any respect in their | 
decision process, that those notes—and furthermore this—I had no 
instructions from a Commissioner or the full Commission as to what 
note to take. Mine are my own style editorial notes. They may or} 
may not reflect the basic thought that is in the Commission’s or Com. | 
missioner’s mind. I do the best I can with it, but from both sides | 
But the cardinal principle was that expressed. I just wanted to clar- 
ify the sentence. 

Mr. Moss. Where we have so much evidence that the Commission. | 
ers, or one or more of them, in all probability discussed the merits of | 
the case, and where the General Counsel appeared to be quite willing 
to discuss it, then with that qualification I would disagree with your } 
principle because I am very pleased ; I am not at all disturbed that this | 
note showed up. While I am not charging you or your office with | 
leaking information, your note confirms the attitude of the Commis | 
sion as reported to this meeting at the Mayflower Hotel. That is very | 
irregular. So I am pleased. But getting to the statement, you did [ 
not elaborate as to your disturbed attitude when the investigators 
from this committee discussed the matter with you ? i 

Mr. FrrzGerawp. Yes; I did. ' 

Mr. Moss. You mean you went into the same b 

Mr. FrrzGrraup. Perhaps I made no long speech about it. I cer- 7 
tainly raised the point. But I say this: It would be a point. which, | 
unless someone were familiar with the question involved, might easily | 
escape their serious recollection. Let me put it that way. I am sure} 
what is said here is in no sense said in any but good faith. But this 
is my explanation, and the true one. . 

Mr. Moss. You are really elaborating the statement that he was very 
disturbed on learning. 
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Mr. FrrzGerarp. I beg your pardon ? 

Mr. Moss. The statement that he was very disturbed in learning 
is true. You wanted to put your reasons on the record. 

Mr. FrrzGeracp. Yes. 4 AE 

Mr. Moss. So there is no inaccuracy. Perhaps it is not complete, 
but it is not inaccurate. 

Mr. FirzGrravp. It might be inaccurate in one sense, and this, too, 
is not intended. It is not in learning of the notes. I think I was 
making notes on cases. Learning that I did that would not disturb 
me. It was learning that it could possibly escape from the internal 
judicial processes of the Commission. 

Mr. Moss. Is the memorandum the sort of note you would place in 
the same category as the penciled notations themselves? 

Mr. FirzGeraup. No, sir. I think it can be classed in the working 
paper type of thing. But no, because it is a staff memorandum sent 
to the Commission. 

Mr. Moss. Of course, I disagee with that. I think internal work- 
ing papers are matters which are properly the concern of Congress 
whenever it has any need for them. Certainly, in this case, we have 
need for them. I have had a long dispute with the doctrine of in- 
ternal working papers and the privilege invoked for them. I disagree 
most strongly with any degree of privilege on matters of this type 
as far as investigations by this Congress are concerned. 

Mr. FrrzGrratp. Congressman Moss, may I just mention this: My 
statement was not made in terms of working papers. It was made 
in terms of the mental processes of judges. 

Mr. Moss. That is a little different. They are not always reduced 
to writing. That is all the questions I have. I was trying to deter- 
mine whether the Commission met or not at this time following the 
oral argument. 

The Cuarrman. Did anyone have acecss to this memorandum re- 
ferred to where you had made a penciled notation of how you felt the 
Commission felt about the matter ? 

Mr. FirzGerarp. I thought not, sir. I think how this came about 
was—and I just want to be frank about the whole matter—a number 
of cases that your committee was looking into, you asked for files on. 
I rather think that we had perhaps only one copy of this oral argu- 
ment memorandum. The Commission had authorized those to be sent 
over to the committee and so forth. I think that, there being only one 
copy, somehow this copy became the one transmitted. 

The Cuatrman. You say this is your own personal working papers. 
Does anyone else in the Commission other than you have access to 
such files of yours ? 

Mr. FirzGrravp. By that you men this type of note ? 

The Cuairman. When you were there; yes. 


Mr. FirzGrratp. This type of note, I understood, would only be 
mine, 


The Cuatrman. Yours only ? 

Mr. FrrzGrraup. Yes. 

The Cuamman. You keep it locked up in your desk or do you 
have a special file ? 

Mr. FirzGrrap. This gets me back into setting, Mr. Chairman. 
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The Cuarman. I think it is a little helpful to know about the T 
procedure. | pag 
Mr. FrrzGeraup. Yes; it is a very proper question, but it leads just 
me into my own sloppy ae We had records all over the Th 
place. I had no private secretary. She was a stencilmaker. Drafts | _ resu! 


came in and drafts went out trying to produce 54 decisions with records og 
of that size. So I didn’t maintain very efficient preservation in any [ ye 
one spot of these notes of mine, I think. They were always in my A 
office, however. opi 
Mr. Wuu1aMs. Is it your business as General Counsel to examine 
the decisions of hearing examiners before they go to the Commission! | : 
Mr. FrrzGeraup. No, sir. test 
Mr. Wiu1aMs. It is not your business at all—for instance, in this find 
case there was an initial decision, and then a modified initial decision, Wh 
To what extent, if any, do you exercise jurisdiction? I say, “jurisdic | °™ 
tion.” What obligation or responsibility, if any, do you have in | . 
connection with these decisions ? ; : 





Mr. FrrzGerautp. As General Counsel, none, except in the non- ms 
adjudicatory proceedings, and except as cases go on to court on appeal, | 
If you are asking as Chief of the Olfice of Opinions and Review, inmy| ™* 
prior capacity—were you asking that at all or just as General Counsel? | ™* 

Mr. Wiuu1aMs. I was asking as General Counsel. In the Office of ote 
Opinions and Review, to what extent would you have been familiar [ a 
war, the initial and a modified initial decision in this particular) 
case 

Mr. FrrzGeravp. In that office, its task was this. It took the ex- on 


ceptions filed to any initial decision and it summarized those excep- 
tions and the hearing record with respect to them, and produced 4 
memorandum to the Commission stating here is a summary of the 
record, the initial decision exceptions in ‘advance of your oral argu- 
ment in this matter. 

Mr. Wuu1aMs. I believe when this was pending, initial decision 
= the modified initial decision, I believe you were in the review 
office. 
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Mr. FrrzGeratp. Yes, sir. ; 
Mr. Wiiu1aMs. Opinions and Review. will 


Mr. FrrzGenatp. Yes, sir. 

Mr. Wuu1ams. I am possibly asking the wrong person these ques- 
tions. I don’t know. But I am wondering who might reconcile the 
conflict in the findings of the examiner in these two decisions. For 
instance, the initial decision, paragraph 20 on page 126, we find this ( 
with respect tothe applicants. It says: ; 


Aside from its other interests the Hearst ownership of the Sun Telegram, 
one of the three daily and two Sunday newspapers published in Pittsburgh and 
its ownership of station WCAE, Pittsburgh, in itself warrants a preference to 
the other applicants over WCAE on the concentration of ownership of media of 
mass communications in the local area. When the overall ownership of media 
of mass communications by the Hearst interests is considered, a very substantial 
preference must be awarded to all of the other applicants. The greatest degree 
of preference on this point going to Wespen, since neither the applicant nor its 
stockholders have any radio or newspaper interest— 
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the | Then in the modified initial decision, the examiner states this on 
a page 36, paragraph 59, which is in direct conflict with what I have 
ads - < CAE lication f television station would in no wise 
nt of the WCAE application for a television station | 
io sult in concentration of ownership of television facilities in the Pittsburgh 
rafts | ee Neither would such a grant to WCAE result in a concentration of owner- 
ords i ship of the media of mass communications in the Pittsburgh area or elsewhere. 
— As I understand it, the same examiner wrote both of these 
1 my sa 
' opinions. 
| "i. FrrzGeratp. Ibelieveso. _ Ue 
vue Mr. Wmuu1ams. It was she in this case. I notice in Mr, Eastland’s 
nom . testimony he pointed up a great number of similar conflicts in the 
. | fndings or in the decisions. How do you account for those conflicts? 
oe ' What brought about the sudden change of heart on the part of the 
S10 : 
die examiner ? groin 
—s Mr. FrrzGeraup. May I suggest this, sir? ; 
“ Mr. Wuu1ams This sounds like something the Supreme Court 
' might put out. 
ri Mr. irzGeRALD. Another part of our statute separates the Com- 
peal. | mission from the examiners, and therefore it is difficult for the Com- 
“= F mission to talk to an initial decision except through the decision proc- 
nsel! ess itself; that is, by producing a_final decision which analyzes that 
_ of initial decision. Might I suggest with deference that possibly the 
uiliar examiner might supply in writing or otherwise—— 
cular Mr. Witurams. I said I might be asking the wrong person this 
' question. You feel you are not the proper person to answer that 
© er | question ? . hat 
a Mr. FrrzGrrawp. I feel it for the reason I gave. The Commission 
a is separated from the examiners and your best response, I think, on 
; 


that would be from the examiner. a 
argu: Mr. Witu1ams. Thank you. I did not want to be unfair in asking 
the question. If you are not qualified to answer, of course I will 


— _ withdraw it. 
a That is all I have. 
The Cuamman. Thank you very much, Mr. FitzGerald. 
The committee will be in recess until 2 o’clock, at which time there 
will be a presentation of the question regarding additional sanctions. 
' Iwould ike to give you a copy of this report, and you may have some 
te | comments that you would want to make after the presentation of 
it. 
j ~ The committee will recess until 2 o’clock. 


(At 12:30 p.m., a recess was taken until 2 p.m.) 


egram, AFTER RECESS 

zh and 

og (The hearing reconvened, and present were Representatives Har- 
‘media! Tis (chairman), Moulder, O’Hara, Moss and Williams). 

tantial The Cuatrman. The committee will come to order. 


As announced this morning, this afternoon we will take up the 
question that will be submitted by a member of the staff, Mr. Robert 
McMahon. This has to do with the consideration of the extension of 


authority to the Fdeeral Communications Commission on the addi- 
tional sanctions. 


32090—59—pt. 13-3 
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Mr. McMahon, I suppose you better be sworn again. 

Do you solemnly swear that the testimony you will give before this | 
committee will be the truth, the whole truth and nothing but the truth, 
so help you God? 

Mr. McManon. I do. 


TESTIMONY OF ROBERT McMAHON, RESEARCH ASSISTANT, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


The Cuarmman. Will youstate your name for the record ? 

Mr. McManon. Robert McMahon. 

The Cuarrman. And your position? 

Mr. McManon. I am research assistant for the Committee on Legis- 
lative Oversight. 

The Cuarrman. Mr. McMahon, you have been giving some thought 
and consideration to a rather important question in connection with 
the Federal Communications Act; have you not ? 

Mr. McManon. Yes, sir. 

The Cuaman. You have submitted a memorandum regarding the 
question of sanctions ? 

Mr. McManon. That is correct, sir. 

The Cuarrman. Will you presentit to the committee ? 

Mr. McManon. Yes, sir. 


The 1940 report of the Commission on Organization of the Executive | 
Branch of the Government, Committee on Independent Regulatory 


Agencies, staff report on the Federal Communications Commission, 
made the following interesting observation : 
Perhaps the outstanding attitude of the Commission has been its failure to 


make any considerate determination of its primary regulatory objectives. The 
Commission has been essentially a broadcast licensing agency and the other 


areas of regulation have been neglected for all practical purposes * * *, | 
Thus, the history of its regulation is almost exclusively a succession of regu- | 


latory projects which have been thrust upon it. The Commission, in effect, has 
not sought its objectives, but has undertaken those tasks which the industry 
wanted done. Where the industry has not sought the Commission’s action, or 
has opposed activities, the Commission has been inclined mainly to be dor- 
mant * * *. 


Basically * * * the Commission has restricted its activities to problems which | 


have required “urgent” attention. These problems have been handled virtually 


on an ad hoc basis and without any underlying regulatory philosophy to guide © 


this determination. The Commission’s attitude has been essentially passive. 


Even when it has formulated regulatory policies, it has been stymied by a © 
lack of a tradition of enforcement. Its chain broadcasting regulations and its © 


policies with respect to program content, for example, have been little more than 


pious statements of principles unaccompanied by vigorous attempts to secure | 
compliance. (Quoted from staff report on Federal Communications Commis. | 


sion, Hoover Commission, IV-30, 31.) 


The question that naturally arises as a consequence of the considera- | 
tion of the above phrases is one that involves the problem of admin- | 
istrative sanctions. Under the present law, the Commission can, for | 


sufficient cause, revoke the license of an station. Other than this final 


and most severe “death sentence,” there is no other recourse in | 
instances where penalties are called for. Because of this difficult . 


situation, violators have often gone unpunished except for the incon- 
venience of a hearing. 





eve 
pre 


cor 


ad 


$10) 


po 
vio 


due 


Cor 
cha 
qua 
fac 
the 
cen 
gra 
wh 
hol 


hay 
siol 
the 
Sys 


ag 
len 


sul 


the 
tha 


sul 
kn 
anc 
me 


qui 





is- 


rht 
ith 


the 


ive 


inal 
> in 
cult 
con- 


REGULATORY COMMISSIONS AND AGENCIES 4937 


Congress has often considered the necessity of supplying less drastic 
sanctions. The problem was, in fact, first examined and debated at 
the time the Communications Act of 1934 was being devised. It has 
been a frequent subject of debate since that time. Both the question 
of fines and that of temporary suspension of broadcast privileges has 
been suggested asa possible solution to the problem. Industry spokes- 
men have been almost unanimously opposed to either suggestion, how- 
ever, and through their own powerful pressures have succeeded in 
preventing any such additions to the law. 

In 1950 Representative Sadowski, then chairman of the Radio Sub- 
committee of the House Commerce Committee, recommended that 
additional administrative sanctions be added to the Communications 
Act. In doing so he quoted from a current decision of the Commis- 
sion in a case of license renewal, in which it cited its own apparent 

owerlessness to invoke proper sanction upon an operator who had 
violated Commission rules. 

We find ourselves in a difficult situation in deciding this case. This is not 
due to any deficiencies in the record, for we are convinced that the attitude 
which responsible Don Lee officers displayed in this record, with respect to the 
Commission’s chain broadcasting regulations—an attitude which can best be 
characterized as one of indifference—warrants critical examination of the 
qualifications of the applicant to be a broadcasting licensee. We are, however, 
faced with the important practical difficulties in this case, which arrive from 
the fact that the only sanction we have the authority to apply is denial of li- 
cense—an action which will put the licensee out of business. Except in an ag- 
gravated case, the Commission is reluctant to impose a sentence on a licensee 
which not only terminates his existing operations but would preclude him from 
holding any other licenses. Had we the authority to order a suspension, assess 
a penalty, or impose some other sanction less than a “death sentence,” we would 
have no hesitancy whatsoever in doing so in this case. (Quoted from the deci- 
sion of the Commission in the case of Don Lee Broadcasting System, cited in 
the Congressional Record, 81st Cong., 2d sess., p. 889, Don Lee Broadcasting 
System, 5 RR 1179 (1950).) 

This situation is not unique in regard to FCC. Other regulatory 
agencies, such as the SEC for example, are faced with the same prob- 
lem of what to do when a discovery is made of an accomplished viola- 
tion of the law. They can either invoke a “death penalty,” such as 
that. provided for in the Communications Act, or engage in criminal 

rosecution. In the first instance, the final result could easily be one 
in which the public would suffer more acutely than the culprit ac- 
cused; and in the other, long criminal processes, which can only be 
undertaken after the wrong has been committed, have been so onerous 
a solution that seldom, if ever, has this remedy been employed. 

Consequently, once an individual or corporation has “gotten away” 

. ’ 5 
with an illegal act, their doing so sets the stage for others to follow 
suit and the statute becomes meaningless. Thus, even those agencies 
which are most active in their attempts to obtain compliance from 
the regulated industries are placed at a severe disadvantage and find 
that they are powerless in the face of willful failure to comply with 
Commission regulations. This situation has two demonstrable re- 

5 . . . . 
sults: The lack of appropriate punishment for legal infraction and 
known immunity serve to invite additional disregarded for the law; 
and the activities of the agencies themselves in seeking its enforce- 
ment are blunted as it becomes increasingly clear that there is no ade- 
quate remedy or sanction provided in the statutes. 
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The Cuarrman. Does that conclude your statement on this 7 
question ? 
Mr. McManon. Yes. 
The Cuarrman. Mr. Lishman. 
Mr. Lisoman. Mr. Chairman, I would like to indicate for the recor | 
that a memorandum posing the same problem with respect to the Inter. 
state Commerce Commission has been prepared by Miss Ramsey, and | 
at the appropriate time will be introduced into the record. I say that | 
merely to emphasize that as stated by Mr. McMahon, the problem | 
he presents is apparently common to various agencies which are sub. | 
ject to the jurisdiction of this subcommittee. ! 
ae Cuamrman. Very well. Do you have any questions, Mr. Lish. | 
man 
Mr. Lasuman. No, sir. i 
The Cuarrman. Mr. Moulder? | 
Mr. Moutper. I have no questions, other than to compliment the | 
gentleman. I think it is a very wise and logical recommendation, t 
Mr. McManon. Thank you, sir. t 
Mr. Movutper. From your research and study of the law, do you | 
find that it would be necessary to have additional legislation to em- 7 
power the Federal Communications Commission to make additional 
= and regulations such as might be applicable to the quiz shows on [ 





4 


Mr. McManon. As far as the quiz shows are concerned, they havea | 
rather long history. The Commission has attempted on several occa- | 
sions to take action on certain types of quiz shows, which it felt might | 
come under the definition of a lottery. It has not been successful in 
doing so, however, because of various court decisions. 

Mr. Moutper. I mean on the question of deceit or the false presenta- 
ticn or misleading of the public as to what the show is. Is additional 
legislation needed to empower the Federal Communications Commis- 
sion to regulate and prevent such practices? 

Mr. McManon. As far as sanctions are concerned, they have only 


; 
‘ 
| 
the right to invoke the death sentence. | 





Mr. Movtper. I understand that point. My question is do they 
need additional legislation to give them authority to pass regulations 
on that question ? 

Mr. McManow. I think they could best answer that question. That 
is an answer I prefer to leave up to them. 

Mr. Movutper. That isall. 

The Cuatrman. Mr. O’Hara. 

Mr. O’Hara. Mr. McMahon, in your research was there any recent 
decision or recent cases arising that in principle were any different 
than those you cited in 1948 and 1950? 

Mr. McManon. There was a case in 1954, the Jefferson Standard 
Broadcasting Co., which is somewhat similar, cited at 11 Pike and 
Fisher at 1059, in which the renewal of a license of a television station 
was granted. One Commissioner, however, Commissioner Hennock, 
filed a dissenting opinion and contended that hearings should be held 
on the concentration of control and possible violation of the multiple | 
ownership of network stations. I have requested the Commissionersto | 
search their files to see if there are any other cases in which the Com- | 















this 


ord | 
ter- 

and | 
chat 
lem 
ub. 


ORONO IRARITE en ay 


a 


you | 


EB 
TEI 


pepe 





REGULATORY COMMISSIONS AND AGENCIES 4939 


mission itself in an opinion cited its own lack of authority to invoke 
sanctions and they are doing so. “9h 

Mr. O’Hara. So far you have not had a report from the Commission 
in that regard ? 

Mr. McManon. No, sir. 

Mr. O’Hara. Have a had time? ; 

Mr. McManon. They have only had a day to look into it so it has 

fairly brief time. 
tr. O'Hara. Apparently there is no twilight zone or middle ground 
between the death sentence authority which the Commission has—in 
other words, just wipe the station off the air—and the matter of 
punishment by either fine or some other disciplinary action by the 
Commission in between letting them go on or wiping them out. Is 
that the situation ? } 

Mr. McManon. Absolutely none whatsoever. In the Communica- 
tions Act amendment of 1952, the Commission was given power to 
issue cease-and-desist orders, violation of which could lead to revoca- 
tion of license, but still you wind up with the same result. You can 
only revoke the license. \ 

Mr. O’Hara. Has the Commission in the past issued cease-and-de- 
sist orders with reference to violations that you know of? 

Mr. McManon. There have been a number, I believe, issued since 
1952, when they were first empowered to do so. 

Mr. O’Hara. Generally, has there been a compliance or lack of com- 
pliance with the cease-and-desist orders? _ 

Mr. McManon. I think that is a question they could best answer, 
sir, because I have no adequate information. 

Mr. O’Hara. Mr. Chairman, I agree with my colleague, Mr. Moul- 
der, that this is certainly a phase which I think the committee should 
well have the recommendations of the Commission as to whether there 
is a need of additional legislation, or what they do recommend that 
would be curative of the situation that Mr. McMahon has called to 
your attention. I hope that sometime before we conclude the hearings 
that we will have from the Commission some testimony with reference 
to this point. 

The Cuarrman. We have an understanding with the Commission 
that they are going to give this matter consideration and will present 
a memorandum and information on it at a later date. However, we do 
have Mr. FitzGerald here, the General Counsel. Whether or not he 
is going to comment on this, I don’t know. We have asked him to be 
back and if he desires, we will give him that opportunity today if the 
Commission has indicated it is all right for him to make such com- 
ments as he would like today, or that he will report later. 

The Cramman. Mr. Moss. 

Mr. Moss. I have no questions. 

The Cuamman. Mr. McMahon, I think it probably might be help- 
ful to recall the extension of authority or the additional power that 
was given the Federal Communications Commission in the McFarland 
amendments of 1952 for the issuance of cease-and-desist orders. Do I 
understand in your presentation here today that even though they 


have that authority the only result can be ultimately the so-called 
death sentence ? 


Mr. McManon. Yes, sir. 
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The Cuarrman. You mean under the act of 1952 a cease-and-degigt 
order cannot be issued against a licensee from doing certain acts that 
would be illegal ? 

Mr. McManon. Cease-and-desist orders can be issued. If the ]j. 





censee disregards it, this can lead to license revocation. This becomes | 


grounds or additional grounds, let us say, for a license revocation, 
The Cuarrman. If they issue a cease-and-desist order, and then con. 
trary to the action of the Commission regarding that particular prob- 


lem, if they disregard it, it seems to me that they ought to have it taken / 


away from them. 
Mr. McManon. Yes, sir. The point is, of course, that you have the 


same result of a death sentence. Perhaps it is more deserved in this | 


case, but you will still only have the one sanction. 
The Cuarrman. I am reminded by Mr. Lishman that consideration 
of that point the public could very well be deprived of service if such 


action were to be taken. Do you have any recommendations to make | 


at this time? i 

Mr. McManon. No, sir; I don‘t believe I do. 

The Cuarrman. Thank you very much. I, too, want to compliment 
you on developing this what I believe to be a most important question, 
which I am sure will be given a great deal more attention as we go 
along. 

Mr. FitzGerald, do you care to comment this afternoon on this par- 
ticular question ? 


TESTIMONY OF JOHN FitzGERALD, GENERAL COUNSEL, FEDERAL 
COMMUNICATIONS COMMISSION—Resumed 


Mr. FirzGrratp. Thank you, Mr. Chairman. _ 
The CuarrmaNn. I realize perhaps that the notice is not sufficient to 
give it a great deal of thought. I believe you received this at noon! 


Mr. FirzGeravp. I was going to suggest that I might make the | 
limited remark that insofar as requests have been made by the com- | 


mittee, I will check into that and see about a response in writing as 


has been suggested by the committee. Further, that I think the difli- } 
culty in the cease-and-desist procedure is rather one of the complica- 


tions of it, in that first a show cause proceeding must be instituted, then 
leading to a cease and desist if under the show cause proceedings the 
facts warrant, and then for enforcement the necessity of carrying it 
on to the district court for injunctive type relief. I imagine that 
the problem may be one, then, of length and complication. I think 
that there is remedy of the enforcement of the cease-and-desist order. 
It may not be the most advantageous relief for the nonrecurring type 


of offense. For the recurring type a cease-and-desist order enforced | 


by appropriate court remedy should have a considerable effect upon | 


the licensee. 

I think, too, but this is a little astray from the memorandum which 
was handed to me this noon, the Commission has already I believe in- 
troduced last year, but I have not full knowledge of that, pro 


for the very wide industrial operating field, the marine and all that 
type of thing, which in that area would call for a proposal for some | 


type of forfeiture action—monetary forfeiture. I am not in a posi- 
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tion now to state just what the Commission’s attitude is with respect 
to the so-called intermediate remedy proposal. 

The CHarRMAN. You agree that the only ultimate penalty now is 
revocation ? 

Mr. FrrzGreravp. And the cease-and-desist type of procedure. 


The Cuarrman. If you pursue the cease-and-desist procedure, and 
it is disregarded by the licensee, then what is left? 

Mr. FrrzGera.p. If it is disregarded by the licensee, if the order 
of the Commission is not respected, then the remedy would be under 
the sections of the act, 401 or 402, to bring an action in the district 
court to enjoin further violations of law or rule, willful and so on, as 
the statute, I think, provides. That is the supplementary remedy be- 
yond revocation. = 

Then there are indirect types of remedies also. There is the re- 
newal. Stations come up for renewal. At that time they are proc- 
essed, complaints are looked at that may have been received, questions 
are asked of the licensee, and now and again where the offense seems 
to warrant, it is set down for a renewal hearing. You might call that 
amore indirect type of solution. 

The Cuarrman. The renewal is how often? In radio it is every 
3 years; is that right ? 

Mr. FrrzGeravp. Yes. 

The Cuarrman. What about television ? 

Mr. FrrzGeravp. The same at the present time. 

The Cuarrman. In other words, as I understand, the cease-and- 
desist procedure is rather long and cumbersome, and having to follow 
through with that takes some time to ever accomplish the end result. 
I imagine as a matter of fact it might take most of the 3-year period 
of time when the license is active. 

Mr. FrrzGeraip. It could take a period. I am just saying things 
asthey occurtome. Your suspension type remedy or some other type 
remedy in between might also be subject to hearing under the Admin- 
istrative Procedure Act, and then might also be subject to appeal. 
I don’t believe this testimony suggested any exact remedy. Again 
perhaps the best method of response would be to ascertain the inquiry 
of the committee that has been made and try to give you a fuller and 
more deliberate response. 

The Cuarrman. Are there any questions, Mr. O’Hara? 

Mr. O’Hara. How many times have radio stations or television sta- 
tions been denied a renewal of their licenses? 

Mr, FrrzGrrap. I am sorry, but my information does not go to 
that. Icouldn’t answer your question. 

Mr. O’Hara. Do you know of any? 

Mr. FrrzGrrap. I know of none, but my past work has not brought 
me in touch with it either. 

_Mr. O’Hara. If someone put up a radio or television station without 
license, the Commission would enjoin that operation ? 

Mr. FrrzGerarp. Yes. 

Mr.O’Hara. It has the authority to do that? 

Mr. FrrzGerarp. Yes. 

Mr. O’Hara. Or where there is one of these private ship-to-shore 
operations or oftentimes in the country communities the public utili- 
ties operate for their own convenience and the convenience of the men 
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in the field what amounts to a broadcast operation. Supposing one of 
those was instituted without the authority of the Commission, the 
Commission would have authority to enjoin those, would it not? 

Mr. FrrzGeravp. Yes. 

Mr. O’Hara. Or for violation of the use, they would have the right 
to enjoin. 

Mr. FirzGrrap. Yes. 

Mr. O’Hara. I know it happened in one instance in my district, 
That is all, Mr. Chairman. 

The Cuarrman. Mr. Moulder? 

Mr. Moutper. I understood that a written memorandum would be 
submitted on the question that Mr. O’Hara and I mentioned a while 
ago, as to the need for additional legislation for the Commission to 
make revocation or governing, or controlling programs which they 
deem to be against the public interest. 

Mr. FirzGeratp. The views of the Commission in relation to a mem- 
orandum that has already been submitted. I believe that was stated, 

Mr. Movutper. Yes. 

The Cuarrman. I think there is probably some misunderstanding, 
It is my understanding that the agreement was that the Commission 
would comment on the memorandum at a later date, which has been 
presented by Mr. McMahon. 

Mr. Lisuman. I talked with Commissioner Hyde this morning, and 
he indicated that he is engaged in some very pressing matters and un- 
fortunately could not be here today, and the chairman indicated that 
his presence would not be necessary. In the course of my conversa- 
tion with the Commissioner he stated that the Commission was now 
in the process of some network investigation which would throw much 
light on this problem of sanctions, and that he and the Commission 
would be in a better position to present mature views on the matter 
upon the ripening of that investigation, and that he suggested that it 
would be a good idea if today we could put in the views of the staff 
member, Mr. McMahon, with an understanding that hereafter the 
Commission will present its views and comments on the entire matter. 

Congressman Moulder has a slight addition to that understanding, 
as I have heard him make his remarks here. 

The Carman. If I understand properly, Mr. Moulder presents 
the question of the authority of the Commission with reference to types 
of programs. The act is very explicit on that, as I understand, that the 
Commission does not have any authority on censorship of any kind. 

Mr. FrrzGerarp. That is right. 

The Cuatrman. If there is fraud being practiced, I imagine there 
is authority in the act to deal with it, is that true? 

Mr. FrrzGrravp. If there is what ? 

The Cuarrman. Fraud being practiced in connection with program- 
ing or anything else by a licensee. 

Mr. FrrzGeratp. Fraud traceable to a licensee? 

The CuHatrMan. Yes. 

Mr. FirzGeratp. I again apologize for taking time before I respond, 
but as you know, I have just moved into this field. The Federal Trade 
Commission on the advertising side has references made to it in con- 
nection with questions of restraint and fraud and that type of thing. 

Mr. Movutper. That goes to the product itself. 

Mr. FirzGerap. Yes. 





Ther 


or t] 
on r 
ray 
the | 
pens 

M 

M 





REGULATORY COMMISSIONS AND AGENCIES 4943 


The CuairMan. The advertising. 

Mr. Moutper. Yes, I am referring to the other subject, the question 
which the chairman has mentioned. 

Mr. FrrzGeraup. I wonder if I may look into that myself and re- 

nd to that to the committee ? 

The CuarrmaN. It will be perfectly all right. However, I am of the 
impression that it is part of the program itself, having in mind what 
you call a quiz show, which has been wera a lot of publicity 
recently. I have serious doubts insofar as it relates to the program 
itself the Commission has any authority to deal with it. On the other 
hand, if there is fraud being practiced in connection with it, I am sure 
there are other laws that would reach it, and undoubtedly the enforcing 
authorities could enter accordingly. 

Mr. FrrzGerap. I think there is not much doubt about the Com- 
mission’s power to look into the operation of a licensee insofar as the 

ublic interest is affected. It breaks down from that point as to what 
is an overall effect upon the public interest. I would like myself to 
look into it further, if I may. 

Mr. Movutper. Yes. 

The Cuamrman. Mr. Moss. 

Mr. Moss. I have no questions. 

Mr. O’Hara. I would like to add to what Mr. Moulder, Mr. Lish- 
man and Mr. Harris have said, that I have in mind generally. I 
realize that the Commission can call them in for a hearing, but if the 
can’t do anything about it or don’t do anything about it, what addi- 
tional legislation do they need to authorize either regulation or direct 
authority to prosecute or to go after that particular station. It is 
true they have the death sentence now, which they may be reluctant to 
impose because of general public interest. Take a television or radio 
station which would put out a program that was obnoxious or that 
type of a thing to a community generally, or type of use of the station 
that was detrimental to the best public interest of that station, or re- 
fusing to give a certain type of required public service of that station, 
hasn’t the FCC power to do something about that now? If not, why 
not. 

Mr. FirzGeratp. There are two categories to your question. There 
are exceptions to the censorship provision. In other words, the free 
eee) provision has an exception or two in it. You get into the 
obscene, something of that sort. I am trying to get back to your 
question. I know there are certain limited areas in which the Com- 
mission might move. It might move, let us say, because the censor- 
ship statute itself has its purpose, but that purpose might not run to 
the publication of the obscene and that sort of thing over the air. 
Then there is the general programing authority of the Commission 
or the general supervision that the Commission has to see that pro- 
graming itself is in the public interest. That normally takes place 
on renewal examination, Lastly, and I think this was part of your 

uestion, with respect to a licensee or operator who would be violating 
the act, itself, there are criminal provisions in the statute assessing 
penalties for that. 

Mr. O’Hara. But it would have to go into district court on that. 

Mr. FrrzGeraup. Yes. 





4944 REGULATORY COMMISSIONS AND AGENCIES 


Mr. O’Hara, I think that covers it. That is all I have. 

The Cuarrman. Thank you very much for your statement, Mr. 
FitzGerald. 

Mr. FrrzGeravp. Thank you. 

The CuarrMan. Before the committee adjourns, I would like to 
make a correction for the record which was made yesterday and today, 

During the course of the presentation by our staff member, our 
investigator, Mr. Eastland stated on page 19 of the record that was 
made on Tuesday, September 23, 1958, that the mayor of a large city, 
who is a prominent politician, wrote to at least two members of the 
Commission on behalf of one of the applicants. 

Today in response to questions Mr. O’Hara asked Mr. Eastland 
to identify the mayor, and he identified Mayor Lawrence. That is on 
page 46 of the record. 

hen on page 48, Mr. O’Hara asked: 
Then you referred to at least two members of the Commission. Do you know 


to whom the other letter was? 
Mr. EAstTLANpD. The other Commissioner involved was Commissioner Mack. 


On page 81 of the record of yesterday, Mr. Williams asked a ques- 
tion as follows: 

I believe you testified earlier today, in response to a similar question, there 
was evidence that Commissioner Bartley and Commissioner Mack both received 
correspondence from Mr. Lawrence. I remember making a note of it at the time 

Mr. EastLanp. Yes, sir. We didn’t have the letter that was sent to Mr. Mack. 
It was a simple acknowledgment of about three lines in the letter ‘“acknowledg- 
ing receipt of your letter of such-and-such a date pertaining to the applications” 
and that is all that was. We didn’t have a copy of the letter. 

Mayor Lawrence has called to my attention, and is sending a com- 
munication to the effect, that he did not remember contacting Com- 
missioner Mack. 

In looking over the record which the committee has developed, I 
find that the letter referred to with reference to the contact of Com- 
missioner Mack was in error. It was not a letter which Mayor Law- 
rence had written to Commissioner Mack. 

It was a wire of February 28, 1957, from the solicitor of the city of 
Pittsburgh to Commissioner Mack with reference to a television 
problem in Pittsburgh. 

Commissioner Mack acknowledged the receipt of the wire, which 
was the acknowledgment referred to yesterday by Mr. Eastland. 

I am also advised that the wire from the solicitor to Mr. Mack was 
not in connection with channel 4 but was with reference to channel 11. 

This correction certainly should be noted for the record and made 
so that the fact may speak just what the situation is. 

Mr. O’Hara. Mr. Chairman, may I ask if the files of the staff show 
whatever or if it is in evidence, whatever Mr. Mack’s reply was to 
Mayor Lawrence, or was it to the solicitor, or do we have a copy, 
at least? 

The Cuairman. Yes, sir. I just referred to the fact that the reply 
was to the solicitor, whose name is J. Frank McKenna, acknowledging 
the receipt of the wire. We have a copy of the ichkindwiedgeiiall 

Mr. O’Hara. I was not here at the committee meeting, as the 


chairman knows. I had to meet, because of an appointment I had to 
keep, with someone else, and it was not possible for me to be present 
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when that was developed in the record by Mr. Williams or a later 
development of it. 

The CHAIRMAN. Yes. But since that had been called to our at- 
tention, and the matter presented indicated that it was the mayor 
who contacted Mr. Mack, and the record shows it was the solicitor 
for the city of Pittsburgh, and not the mayor of Pittsburgh, the 
record should accordingly show the correction. 

Mr. O’Hara. Mr. Chairman, as I understand it there is no dispute 
that he wrote Mr. Bartley, is that correct? 

The Cuatrman. No question about that at all, which has very 
well been established. 

This will conclude the hearings scheduled today. On tomorrow, 
the Federal Power Commission will be here for presentation of mat- 
ters in connection with licensing of hydroelectric projects and dams. 

The committee will adjourn until 10 o’clock in the morning in 
this same room. 

(Thereupon at 2:55 p.m., a recess was taken until Thursday, 
September 25, 1958, at 10 a.m.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, SEPTEMBER 25, 1958 


House or REPRESENTATIVES, 
SprciaL SuBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
or THE COMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 
The special subcommittee met, pursuant to call, at 10 a.m., in room 
1304 New House Office Building, Hon. Oren Harris (chairman of the 
full committee) presiding. 

Present: Representatives Harris, Williams, Moss, Moulder, and 
O’Hara. 

AJso present: Commissioners Frederick Stueck, Vice Chairman: 
William R. Connole and Arthur Kline. 

Mr. Robert W. Lishman, counsel to the subeommittee; Francis 
McLaughlin, staff attorney; Stephen Angland and Herman Beasley, 
of the committee staff. 

The Cuarrman. The committee will come to order. 

Today the subcommittee takes up an entirely different subject with 
another one of the agencies which heretofore has not been a matter 
of consideration in public hearings by the committee, and that is with 
the Federal Power Commission. 

The subject under discussion this morning at this first meeting with 
the Federal Power Commission is with reference to the practices in 
50-year licensing of hydroelectric power projects. 

This is only one of the subject matters in which the commitee will 
ultimately inquire into with the Federal Power Commission. 

It is, of course, a matter of policy out of the administration of the 
Federal Power Act and other responsibilities of the Federal Power 
Commission. 

Mr. Jerome K. Kuykendall, Chairman of the Federal Power Com- 
mission, is here this morning with the Honorable Frederick Stueck, 
Vice Chairman—and I hope I pronounced your name correctly ? 

Mr. Srurck. That is close enough. 

The Cuarrman. And the Honorable William R. Connole, a member 
of the Commission; the Honorable Arthur Kline, Commissioner; the 
Honorable Willard W. Gatchell, the General Counsel ; John C. Mason, 
the Deputy General Counsel; and Mr. William R. Farley, Chief of 
the Division of Licensed Projects of the Bureau of Power of the 
Federal Power Commission. 

So with this group of Commissioners and staff members of the 
Federal Power Commission here we should be able to get most any 


answer that the committee might desire in connection with this 
problem. 
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Now the staff has, with the assistance and cooperation of the Com. 
mission and staff members, given a great deal of study to this particular 
problem, as well as to other problems. 

At the outset I want to again express to you, Mr. Chairman, and 
members of the Commission—other members of the Commission—the 
thanks of the committee for your cooperation at all times, and the 
assistance which has been given to the staff in the investigation and the 
study it has made regarding the problems that you have and in con. 
nection with the committee’s work as directed by the House of 
Representatives. 

Now, with that brief statement, I wondered, Mr. Kuykendall, if 
you had any comment that you wished to make before we started the 
interrogation ? 

Mr. Kuyxenpati. No, Mr. Chairman, I do not. We did not pre- 
pare on opening statement, and although we were advised of the sub. 
ject matter to be gone into here today, we have not seen the staff 
statement which your staff has told us would be introduced into the 
record here today, and we thought it would not be useful to try to 
prepare a statement without specific advance knowledge. 

So, I think all the facts can be brought out by questions and an- 
swers. 

The CrHarrman. Yes. We have a memorandum prepared by the 
staff which includes the information developed during the course of 
this study into this problem; but I think it will be used as the basis 
of the questions which will be asked instead of it being included in 
the record as a document. 

I think the answers and the facts could be brought out much bet- 
ter in this manner. 

In view of the fact that the memorandum we had had not been pre- 
pared as a document, so to speak, to use as a statement, the commit- 
tee has not distributed or made it available for public information. 
But it does include background information with which I am sure 
you are quite familiar. We will be glad, however, to make available 
to you now copies of this, if you would like to have them before you. 

Not that you would have time to look over it. 

Mr. Kuykenpatu. Yes, we would scarcely have time to read it and 
I do not know that it would be particularly useful. I think we can 
answer your questions as you ask them. 

The Cuatrman. Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. McLaughlin. 

The Cuarrman. Mr. McLaughlin, who had been assigned to make 
this study, will proceed with the questions regarding this subject 
matter. 

Mr. McLaveuttn. Thank you, Mr. Chairman. 

In an attempt to get as quickly as possible. 

The Cuarrman. As a regular procedure, will you be sworn, Mr. 
Kuykendall ? 

Mr. Kuyxenpatu. Would you want the others, who probably will 
be answering questions, sworn too? 

The Cuarrman. All right. 

Do you each and every one of you solemnly swear that the testi- 
mony you give this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 


5 omen 
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Mr. KuyKENDALL. I do. | 
(Messrs. Gatchell, Mason, and Farley answer “I do.’) 


TESTIMONY OF HON. JEROME K. KUYKENDALL, CHAIRMAN OF 
FEDERAL POWER COMMISSION; ACCOMPANIED BY WILLARD W. 
GATCHELL, GENERAL COUNSEL; JOHN C. MASON, DEPUTY GEN- 
ERAL COUNSEL; AND WILLIAM R. FARLEY, CHIEF, DIVISION 
OF LICENSED PROJECTS, FPC 


Mr. McLaveuuin. Mr. Chairman, in an attempt to get as quickly 
as possible to the heart of the matter now before the subcommittee— 
and that is whether or not the Federal Power Commission has over the 

ears consistently complied with the intent of Congress in the issuance 
of hydroelectric licenses—I would like to begin with a short remark 
as to what I believe has been the Commission’s practice with reference 
tothe duration of such licenses. 

Section 6 of the Federal Power Act, as amended, is the source of the 
FPC’s authority to issue licenses. 

This section specifically limits these licenses to a period not exceed- 
ing 50 years. The Federal Water Power Act, which later became part 
of the Federal Power Act, was approved on June 10, 1920. Neither the 
act nor its legislative history referred to certain situations which have 
subsequently developed and which to a degree have caused certain 
complications. 

Now, Mr. Chairman, has the Commission since 1942 followed a con- 
sistent practice in the issuance of licenses for previously constructed 
projects completed without valid Federal authority before 1938. 

r. KuyKENDALL. I think the question of whether we—the Commis- 
sion—have been consistent or not might be a matter of opinion. 

I think each case would speak for itself. There have been varying 
facts in each case. I, for one, would not contend that the Commission 
has been absolutely consistent. I think 

Mr. McLaucuuin. Well, sir, will you agree there are at least 17 
cases where the Commission has licensed previously constructed proj- 
ects ? 

I am speaking now with reference to the duration of the license, in 
the same regard for each of the 17 cases. 

Mr. Kuykenpat. I have not counted them. No doubt you have. 
I would accept your statement there have been 17. 

Mr. McLaveuun. Yes. 

The Cuarrman. I think perhaps, if I might interrupt at this time, 
it might be advisable for the record to show the time that each of you 
members of the Commission have been Commissioners, in order to re- 
flect your actual experience on the Commission, and then, of course, the 
other period of time as we think of the past record would be from your 
knowledge or study what the record has been in these matters. 

How long have you been on the Commission, Mr. Kuykendall ? 

Mr. Kuykenpaty. I became a member of the Commission on May 
16, 1953, and Commissioner Stueck became a member in July of 1954. 
Commissioner Connole became a rember in June of 1955 and Com- 
missioner Kline became a member in June of 1956. Commissioner 


Hussey, who is not present here today, became a member in June 
of this year. 
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Mr. Gatcue.y. Since 1931. 
The Cuarrman. And you have been General Counsel since— 
Mr. Gatrcue.n. Since 1953. 

The Cuatrman. Yes. What was your previous position ? 

Mr. GatcHe.L. I was Assistant General Counsel prior to that, Mr. 
Chairman, in charge of hydroelectric projects, and prior to that time 
I was in the Hydroelectric Projects Division of the Bureau of Lay, 
At the time I went with the Commission in March 1931 there wags 
just one other attorney, so that we did not have divisions then. 

The Cuatrman. Yes. I thought the record should reflect that, 

Mr. KuyKenpat.. Would you like the tenure of these other staff 
members? 

The Cuatrman. Yes. 

Mr. Mason. John C. Mason. I came with the Commission in Av- 
gust 6, 1934, with the electric rate survey, after completing, getting 
my law degree in 1940 from George Washington University, I was 
transferred into the Bureau of Law of the Federal Power Com- 
mission in the fall of 1941. 

Since that time I have served continuously in hydroelectric work, 
principally under Mr. Gatchell, having succeeded him as Assistant 
General Counsel in charge of the hydroelectric work and for the 
last 18 months holding the position of Deputy General Counsel. 

Two years of that period I served in the U.S. Navy. 

Mr. KuyKxenpbatu. Mr. Farley. 

Mr. Faruey. I came with the Commission in April, on April 1, 
1938, in the Chicago regional office. I was transferred to the Wash- 
ington office the 1st of September 1941. I have been in my present 
position since, as Chief of the Division of Licensed Projects since 
January 1945. 

The prior years in Washington from 1941 to 1945, I was engaged in 
this type of work; that is part I work. 

The CuairmMan. Very well. Thank you very much. 

You may proceed, Mr. McLaughlin. 

Mr. McLaveutin. Is it correct, Mr. Chairman, that this practice 
concerning the 17 cases that I mentioned in effect provides for the 
licenses to be effective as of January 1, 1938, and to terminate 50 
years from the date the project was completed, provided, however, 
that in those cases where the project was completed prior to June 
10, 1920, the license period is to terminate 50 years later on June 30, 
1970? 

Mr. Gatcneti. If I may, Mr. Chairman, I don’t believe that is 
quite accurate. 

As to constructed projects built prior to 1920, where there has 
been no request for inclusion in the license of a new facility or a re- 
development, the Commission has followed the uniform practice of 
making the license effective from January 1, 1938, through June 
30, 1970, which is the 50-year period you referred to. 

Mr. McLaveutin. I understand that, sir 





Mr. Gatcnety. In the 17 projects which you referred to, and I do 
not know what their names are—there are bound to be included 
though licenses issued for constructed and unconstructed projects, and 
where there has been an unconstructed project proposed at the time 
the license was issued or to be included with the constructed, the Com- 
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mission has uniformly followed a different policy, and has not limited 
those to expire in either 1970 for those constructed prior to 1920 or 50 
years from the date of start of construction in those constructed after 
that. 

But it has given a 50-year license for the entire development, with 
but one exception, that I recall right offhand. That one exception is 
the Montana Power license which was dated from 1948, the date on 
which the Commission made its determination on the Missouri River 
on the site of some of the projects and below others included in that 
license project 2188, that the Missouri River was a navigable stream 
and for the first time Federal jurisdiction over those plants was 
determined. 

So the Commission backdated that license in 1948 but gave a 50- 

ear period from that time. 

Mr. McLavueuurn. Thank you, sir. But what I intend to do at the 
moment is to establish the record at the Commission chronologically 
and we would like to refer to project No. 2188 later. 

Mr. GarcHety. All right, sir. 

Mr. McLaveu.in. And with reference to the 17 cases that I had 
jn mind, they can be found in Mr. Farley’s memorandum of April 4, 
1954, at page 2 in which he lists the Bellows Falls case and 16 others. 
In the question I previously asked I embodied the Chairman’s response 
to an inquiry which appears on page 416 of the Senate Committee on 
Interstate and Foreign Commerce published hearings on the con- 
firmation of the Chairman. So that I believe as it stands, those 17 
cases were licensed as I described them between the period of 1942 
and 1954. 

Mr. GatcHe.L. I was not sure which ones you were referring to, 
sir. 

Mr. McLaveuuin. Would you like me to read the numbers of the 
17 cases ? 

Do you have Mr. Farley’s memorandum ? 

Mr. Garcue.y. I have Mr. Farley’s memorandum here and I have 
reference to the Senate committee report. 

Mr. McLaucuuirn. One page 2 of Mr. Farley’s memorandum, I 
aearve you will find the 17 cases listed by number. Is this correct, 
sir? 

Mr. Garcue.y. I beg your pardon ? 

Mr. McLaveuttn. Is that correct? Is the memorandum prepared 
by Mr. Farley correct? 

Mr. GatcnetL. Yes; I beg your pardon. Mr. Farley’s memo- 
randum of April 5, 1954, is correct. 

Mr. McLavueuuin. Then there was such a practice at the Commis- 
sion between 1942 and 1954; is that correct? 

Mr. Garcueui. Yes, sir. It still is, sir. 

Mr. McLaveuuin. I would like to read the paragraph describing 
these 17 cases into the record at this time. This comes from page 2 
of a memorandum prepared on April 5, 1954, by Mr. Farley for the 
Commission. 

After describing the Commission’s actions in the Bellows Falls 
ease, which was the first case, I believe licensed after the investiga- 
tion commenced in 1938, the Bellows Falls case being project No. 1855, 
the paragraph referred to reads: 


32090—59— pt. 13-4 
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Since the Bellows Falls case the Commission has issued 16 licenses effective 
January 1, 1938, terminating June 30, 1970, and with amortization reserves 
starting January 1, 1958, for project Nos. 1744, 1881, 1888, 1889, 1892, 1893, 1894, 
1895, 1899, 1903, 1904, 1905, 1957, 1967, 1968, and 1989, all of which were con. 
structed prior to 1920. 

Is it correct, Mr. Chairman, that the Commission in 1942 intro- 
duced a concept of an effective date so that sections 10 (d) and (e) of 
the act pertaining to amortization reserves and annual charges respec- 
tively might be more equitably administered in those cases involving 
previously existing projects brought under license ? 

Mr. Kuyxenpatu. May I ask you to what case you are referring 
in 





Mr. McLavueuuin. Just a general policy, sir, as of 1942, the Com- 
mission introduced this concept of effective date which differed from 
the time from which the 50 years ran ? 

Mr. KuyxKenpatt. I think Mr. Gatchell was there in 1942; I was 
not and let’s let him answer that. 

Mr. GatcHety. I think, Mr. McLaughlin, those were not the 
motivating reasons for fixing these dates. 

The Commission started an investigation of unauthorized projects 
in 1937, December 1937, and made quite a study to see what projects 
were operating without apparently required Federal authorization. 

When it finally got around to picking up some of those that were 
operating without apparent authority it was faced with what date 
should be used for the beginning date of the license. 

For those which were constructed prior to 1920 it was obvious that 
they were operating without requisite authority which was required 
under the River and Harbor Act of 1899, and therefore they haa 
have come under the Water Power Act when it was passed on June 10, 
1920. 

The Commission therefore fixed a termination date 50 years from 
that time upon the assumption that had they taken a license that time 
the period would not have extended beyond 1970. 

It, therefore, turned its attention next to the date of beginning of 
the license period. The license was not conceived by the Commission 
at that time nor do I believe that it should be conceived at this time 
or has been conceived as a punitive measure, where the imposition of 
penalties were sought. 

The annual charges to which you refer in section 10(e) are for the 
purpose of reimbursing the Commission for the costs of administra- 
tion. 

Up to 1938, the costs of administration had been borne by the 
licensees that had already been issued licenses, but no expense had 
been incurred by the Commission in connection with these unauthor- 
ized projects, and the Commission therefore said that its expenses in 
that connection, having arisen in 1938, used that date of January 
1938 as the initial date for those projects, the 17 which you listed, 
those projects which were constructed prior to 1938, and operating 
without apparent authority. 

And as a part of the license, when they once issue a license the 
effective oe starting at the beginning of the license or whatever 
it might be, then brings into play the amortization reserve provision 
of section 10(d) which wows that after the first 20 years of opera- 


tion a certain proportion of the earnings in excess of a reasonable 
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return shall be paid into an amortization reserve, and that provision 
being operative 20 years after January 1, 1958, was in those 17 licenses 
to which you referred, the section 10(d) provision became operative 
in January of 1958. ; 

Mr. McLaveutiw. Thank you, sir. 

Well, in effect then, isn’t the answer to my question “yes”? 

Mr. Garcret.. I don’t believe it is “yes” and I tried to say why. 

Mr. McLaveuuin. Well, my question went to whether or not the 
establishment of this concept in the licenses would be such as to pro- 
vide a more equitable administration in those cases involving previ- 
ously existing project brought under license, having in mind that the 
amual charges were then only brought back to January 1, 1938, 
rather than to June 10, 1920. 

Mr. GarcHe.i. If you would leave out the word “equitable” and 
state the fact, I would be glad to go along with you and say “Yes.” 

I cannot, however, when you bring in the word equitable, because 
I think you are bringing into this considerations which this committee 
ought to consider, of what is intended by the act, wh is intended 
by the Commission’s policy and what the results of that poe are. 

Mr. McLaveu in. Is it not correct that the purpose for collecting 
annual charges is to provide funds for the administration of part I 
of the Federal Water Power Act? 

Mr. GarcueLy. The annual charges to which you are referring that 
is exactly the purpose. 

Mr. McLavucuuin, Yes, sir; and then the annual charges are based 
upon what it has cost the Commission to administer the act with 
reference to licensed projects? 

Mr. Garcuett. The annual charges were not based upon what it 
cost the Commission to administer the act originally. 

The formula was fixed in order to apportion what the Commission 
imagined would be its costs equitably among those licensees to which 
the licenses were issued, and they did not know for many years 
whether the costs would actually be reimbursed, and so it was not 
until we got up to this problem that you are posing that the Commis- 
sion then made a reexamination of its costs to see whether those costs 
had been borne or whether the Commission was what you might say 
running in the red, and, therefore, the license fees, the formula for 
fixing license fees, both in the earlier licenses and in these, was not 
fixed on the basis of an exact return to the United States of the costs 
of administration. 

It worked out that way, and so they went back 

Mr. McLavueuuin. I appreciate that, Mr. Gatchell. 

Now, the 17 cases that we referred to just a moment ago all con- 
sisted of unlicensed previously constructed projects. There were no 
combination of a constructed and proposed project; is that correct? 

Mr. Gatcue.y. No, sir; you are right. 

Mr. McLavenuin. Mr. Chairman, does the present Commission 

still subscribe to the principle set forth by both the court and the 
Commission in the Metropolitan-Edison case? 
. [refer specifically to that principle which recognizes that an exist- 
ing project not under permit should be in no better position insofar 
as Federal licensing is concerned than an existing project under 
permit. 
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Mr. KuyKkenpa.. I think so. 

I think there is probably a factual distinction there between that 
case and some of the others, where there actually was a trespass. 

Mr. McLaveuutrn. I mean, so far as the principle goes, does the 
Commission still recognize it ? 

Mr. KuyKenpatt. I believe it does. 

Mr. McLaveuturn. Thank you. 

For the purpose of the record, could you please tell us whether 
or not the Commission considers that actual or implied notice to 
unlicensed project owners can be fixed in 1938 ? 

Mr. KuyKenpa.t. I doubt it. Of course, I was not there in 1938, 
but my investigation discloses that the Commission issued an order, 
in which it stated it would commence an investigation, but I don’t 
believe that order was served on anyone. 

At least, it was not served on all companies; I know that. 

Mr. McLaveuuin. It is correct, though, that the staff of the Com. 
mission has taken that view in memorandums submitted to you? 

Mr. Kuyxenpauu. Yes; that view has been adhered to in many 
decisions. 

Mr. McLaveurtn. Thank you. 

Mr. Kuykenpatu. At least, the view was taken, apparently, that 
there were some reasons for using the 1938 date. 

Mr. McLaveuturn. Well, in view of the Metropolitan-Edison case, 
do you think we are in agreement that project owners who avoided 
filing application for a license, either through willfulness or for other 
reasons, or having actual or implied notice since 1938, should not be 
given a preferred position over those who have complied with the law! 

Mr. Kuykenpatu. I discussed that problem, I recall, in hearings 
before the Senate committee. 

Mr. McLaveu.in. Excuse me, sir, I am not talking about any spe- 
cific project now. I am just talking about the general principle. 

Mr. KuyKenpDa.u. Yes. 

I agree that I don’t like a policy which rewards somebody for evad- 
ing Commission jurisdiction over a period of time, and puts them in 
a more advantageous position than those who were licensed earlier. 

But there are many ramifications to it, including the problem of 
whether a license is required or not, whether the project is in navigable 
waters or in waters which affect navigability, in other words, whether 
it is subject to our jurisdiction. 

Mr. McLaveutin. Well, now, getting to the Montana Power Co. 
case, Mr. Chairman, is it correct that on July 27, 1943, the Federal 
Power Commission issued a show-cause order to the Montana Power 
Co. requiring the company to establish why it should not apply for 
the licensing of seven of its projects on the Missouri River? 

Mr. Kuyxenpatt. I don’t. know of my own knowledge, but I be- 
lieve you are correct. I do know that a proceeding was started and 
there was finally a Commission determination in 1947 or 1948. 

Mr. McLaveutin. Yes. 

Mr. Kuyxenpauy. That the projects were subject to Commission 
jurisdiction and that decision was taken to the courts and ultimately 
the Commission was affirmed. 
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Mr. Gatcuetit. Mr. McLaughlin, I have those orders because I un- 
derstood you wanted them. I have those show-cause orders if you 
would like them. 

Mr. McLaveuuin. All I wanted to do was satisfy you gentlemen 
that the dates were correct. 

Mr. Garcue... The first was July 27, 1943, and the second amend- 
ing that was on October 5, 1943. 

fr. McLavenuin. That is what I stated, sir. 

Mr. GATCHELL. Yes, sir. 

Mr. McLaveutrn. Well, then, it is correct, as you stated, Mr. Chair- 
man, after unsuccessful appeals to the courts the Montana Power Co. 
in 1952 and 1953 filed separate applications for eight of its existing 
unlicensed projects, is that correct ? 

Mr. KuyKenDALL. Yes, that is correct. 

Mr. McLaveuuin. As you previously testified, you did not become 
amember of the Commission until May 16, 1953? 

Mr. KuyKeEnDALL. Yes. 

Mr. McLaveuurn. Now prior to May 1953, did the Commission issue 
an order on February 3, 1953, authorizing the issuance of a license 
to the Montana Power Co. for one of the projects, namely, project 
9109, known as the Moroney project ? 

Mr. KuyKenba.u. Yes, I think that is correct. 

Mr. McLavenuin. Now on March 4 of 1953, did the company file a 
petition for rehearing with the Commission in which it requested 
modification for an effective and termination date of the license and 
also requested a stay of the requirement that the license be accepted 
in 60 days? 

Mr. KuyKkenpatt. I believe it did. And I think the Commission 
granted a stay shortly thereafter. 

Mr. McLaveuuin. Still prior to your becoming a member of the 
Commission ? 

Mr. KuyKenpDau. Right. 

Mr. McLavenuin. Did the Commission grant the company’s motion 
on March 25, 1953? 

Mr. KuykenDat. I think it did; I will say yes. 

Mr. McLaveutin. Is it also correct that some time in 1954, the staff 
agreed or was directed to hold up its recommendations for Commission 
action on the other seven applications of Montana Power Co. pending 
the final Commission action in project 2109 ? 

Mr. KuyKENDALL. I just don’t recall that. 

Mr. McLaucuurn. There is no sinister connotation; I believe the 
record shows that. 

Mr. KuyKenpa.. I know that. 

I believe you have narrated the chronology here correctly. I just 
donot recall that statement of the staff. 

Mr. McLaveuurn. But the staff did agree sometime or other to 
hold up the recommendations pending the Commission’s action in the 
one case that it had before it ? 

Mr. KuyKenDa.L. I don’t remember whether we did or not. 

Well, Mr. Mason is refreshing my memory and he has a memoran- 


_ dum here which indicates the staff was holding up its recommendations 


until final action upon the rehearing in project No. 2109. 
Mr. McLaventin. Thank you. 
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Is it correct that on April 13, 1954, the staff prepared for the Com. 
mission a letter to the Montana Power Co. and that the recommenda: 
tion of the staff was to the effect that the company’s petition of March 
4.1953, in project 2109 should be denied ? 

Mr. KuyKEnDALL. Yes. 

Mr. McLaveuutn. Is it correct that this letter was finally approved 
by the Commission on February 9, 1955, and sent to the company 
on the following day ? 

Mr. KuyKenpDa.u. Yes. 

Mr. McLaveutr. Is it correct also that on May 17, 1954, because 
of the Montana Power Co. cases, you addressed a memorandum to your 
General Counsel and all bureau heads expressing your concern and 
in your belief, the concern of the other members that it might be 
necessary to change the effective dates of licenses at some time and 
you requested these staff personnel to be available for consultation 
with the Commission at the May 19, 1954, meeting ? 

Mr. Kuykenpau.. That is correct. 

Mr. McLaveutuin. Is it correct that because of the Montana Power 
Co. cases a memorandum was submitted to the Commission on June 14, 
1954, by three of the Commission’s key staff personnel setting forth 
five different formulas as possible alternatives should the Commission 
desire to change the present practice ? 

Mr. KuyKenpatu. Yes. I believe that memorandum was in an ef- 
fort to assist the Commission to form a basis for a possible rulemaking 
proceeding. 

Mr. MoLaveuttn. I was coming to that. 

Now is it correct—was this memorandum or any of the formulas 
contained therein the basis of the proposed rulemaking that was 
eee notice for proposed rulemaking which was issued on July 28, 
1954 

Mr. KuyKenpatu. Yes, I think we used—— 

Mr. McLaveuuin. 2(b), I believe it is—— 

Mr. KuyKEenpat. One of those or possibly a slight modification of 
one of those as a proposal. 

Mr. McLaveu in. Right. 

Now going to January 1955, was the Commission at that time pre- 
paring to act on the Montana Power Co.’s petition of March 3, 1953, 
in pee 2109? 

say this because of Mr. Gatchell’s memorandum to the Commission 
of January 25, 1953 ? 

Mr. KuyKenpatt. Yes, I dare say we were. If we had not acted 
on it we were preparing to act on it. 

Mr. McLaveuurn. That is right. 

I wonder if I could ask Mr. Gatchell a question, please. 

Sir, as you indicate in your memorandum of January 25, 1955, the 
proposed rulemaking had been terminated without action 6 days 
earlier on January 19, 1955. 

In your memorandum, however, you suggest that the Commission 
might still want to grant the company’s request as to effective dates. 

Is that correct ? 

Mr. Garcuety. Yes, sir; that is what my memorandum recom- 
mended. 
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Mr. McLaveutuin. Yes, sir. 

Is it correct, Mr. Gatchell, that in your memorandum you were, in 
effect, suggesting that the Commission should take an action that it 
had just determined should not be applicable to all parties, is that 
correct ? 

You were not recommending but suggesting that they could ? 

Mr. Garcueti. Well, I think my memorandum suggested that the 
Commission might want to give consideration to this situation posed 
by the Montana Co. as to what in R-139 the Commission had pro- 
posed a general rulemaking where this problem you are considering 
was uppermost and the responses were do not adopt a rule but consider 
each case separately so when this Montana case came along right after 
that we suggested to the Commission that they give consideration to it. 

Mr. McLaveutuin. Yes, sir. 

Mr. Gatcue.y. As a matter of policy. 

Mr. McLavueuuin. As indicated in your answer ? 

Mr. GaTcHELL. Yes, sir. 

Mr. McLaveutin. The Commission did, on January 19, 1955, ter- 
minate this rulemaking procedure without taking any action? 

Mr. GATcHELL. Yes, sir. 

Mr. McLaveu.in. Is this memorandum that we have just referred 
tothat of January 25, 1955, the first time a member of the Commission 
staff raised the possibility of such action in a specific case ? 

Mr. Gatcue.u. No, sir. It may be the first written memorandum, 
but one of the most debated questions from 1942 on was this license 

riod, debated by the Commissioners, I mean, and they had the staff 
in there to many executive sessions, and the question was raised and 
discussed backward and forward and when they first came along to, 
in 1948, to consider the 7'omahawk case, the question was directly 
raised, and I cannot tell you at this time whether it was raised by the 
staff or the Commission or the company. 

My impression is that it was raised be the company because the first 
license issued to the Wisconsin Public Service Co. was for a lic. se 
terfhinating in 1970, and the company came back and said that the 
Tomahawk project had been redeveloped. 

Mr. McLaveuin. Excuse me just a moment, Mr. Gatchell. 

I think it might be for the benefit of the members and certainly for 
myself if you would refer to the project, if you could, by number. 

Mr. Gatcuett. OK. 

Mr. McLaveuuin. I think the study refers to them by number. 

Mr. Garcuety. All right. The Tomahawk project to which I am 
referring, and you are quite right, it will be easier by number, is project 
No. 1940, and that is located on the Wisconsin River and was one of 
those that was considered by the Commission in this instance, it hap- 
pened that they filed a declaration of intention, but the Commission 
had a proceeding on that, where they had a formal hearing and quite 
a good deal of discussion back and forth, and took us into court. 

The Commission was sustained as to jurisdiction in the court case, 
and then after that, the Commission had up the term of the license, 
and on March 30, 1948, and you will find this in 7 FPC 523. The Com- 
mission modified its earlier order of 1946, and gave the Wisconsin 
Public Service Corp. a 50-year license from June 1, 1937, the year 
of reconstruction. 
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Mr. McLavueuuin. But there are some distinguishing factors in that 
project, are there not, Mr. Gatchell ? 

Mr. GATCHELL. Sir, as to this feature, no. 

Mr. McLaveuttin. I believe there is a memorandum by Commis. 
sioner Draper in which he makes a distinction, when he authorized the 
order to be drawn ? 

Mr. Garcuety. Well, there are several things that come up, Mr, 
McLaughlin, but as to the license terms, I think that there is no differ- 
ence in what you are now discussing in the Montana case from the 
Tomahawk case. 

Mr. McLaveuutin. I believe, sir, as far as the Montana Power Com- 
pany case, we have not yet reached chronologically 

_Mr. Garcurnn. I beg your pardon, then. I apologize; you are 
right. 

Taking the case chronologically, we have not gotten to that. Sol 
apologize to you, you are correct. 

Mr. O’Hara. Mr. Chairman, might I ask two or three short ques- 
tions for my own edification ? 

Mr. Gatchell, does the power to license apply equally to the so- 
called public ownership projects as well as the so-called private owner- 
ship projects ? 

Mr. Gatcuet.. If they are owned or operated by States or munici- 
palities as public projects, the jurisdiction of the Federal Government 
attaches just the same as if it was owned by a private company, but 
of course we have no jurisdiction over Federal public power projects. 

Mr. O’Hara. Well, we all know the age-old fight between the so- 
called private ownership in this type of utility and so-called public 
ownership type. 

Now, there are various ramifications of that with which you are 
much more familiar than I, but I have sort of a bowing acquaintance 
with that distinction. 

Mr. Gatcuet-. I see. 

Mr. O’Hara. But the thought that occurred to me was after you 
once licensed a project, whatever category it is, what happens after 
the 50 years expires, Mr. Gatchell, do they apply again for 50-year 
licenses ? 

I mean that is a period which is approaching, but is that the situ- 
ation which exists under the law today in those projects which will 
expire, for example, in 1970, will they have to apply again for an 
extension of that license ? 

Mr. Garcuey. It has been my privilege to go out and help several 
of these States and municipalities that were trying to put up public 
power projects, to go into court to defend them in cases brought by 
power companies, so I have a very real interest in these public power 
developments. 

The act, however, deals with this expiration date in two different 
ways. 

In 1933, Congress passed an amendment to section 15 of the act— 
in 1953, I beg your pardon, Congress passed an amendment to sec- 
tion 15 of the Federal Power Act, changing the rule upon the expira- 
tion of the license, so that as to State and municipal licenses, they do 
not have the same right of acquisition in the United States as applies 
to those projects which are constructed by what you might call pri- 
vately owned power companies. 
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The act was amended to take out all of the municipally licensees 
and to give them freedom from FPC accounting control, and freedom 
from the right of the United States to acquire at the end of the license 

riod for the net investment. 

That rule still applies to privately owned power company licensees, 
although it is not simply stated, and I don’t want to get off on that 
track. 

Iam trying to deal with what you asked. 

Mr. O’Hara. I was just trying to get a little background for my 
own education. Thank you, Mr. McLaughlin. 

Mr. McLaveutuin. Mr. Gatchell, had the Commission in Febru- 
ary of 1955 decided to issue the license as mentioned in your memo- 
randum, would it be changing not only its practice but the court 
stated principle in the Metropolitan-Edison case which held that an 
uflicensed project should not be in a better position than a licensed 
project ? 

Mr. Garcuett. Mr. McLaughlin, I made a mistake when I an- 
swered you before, when I assumed the Cochrane new development 
wasin Montana. It was not in February. 

Mr. McLaveutin. No, sir; it was not. 

Mr. Garcue tu. Then the answer to your question was that it would 
have been a change. 

Mr. McLaucuurn. Thank you. 

Now, Mr. Chairman, is it correct, that on February 9, 1955, by un- 
animous vote of the four Commissioners present, the Montana Power 
Co, petition in project 2109 was denied and the Commission in its 
order very forcibly restated a longstanding practice of the FPC in 
the issuance of such licenses ? 

Mr. KuyKenpaui. Was that a letter or order you are referring to? 

Mr. McLaveutrn. Pardon me, sir. 

Mr. KuyKkenpat.. A letter or order? 

Mr. McLaveuurn. Order. 

Mr. Kuykenpatt. Yes, sir. 

Mr. McLaventr. I would like to read an extract from that order. 

The order of February 9, 1955: 

As the company knows from past experience, in applying for and accepting 
a license under the act for another project, it has been the general practice of 
the Commission in the past to issue licenses for projects constructed without 
prior valid Federal authority to fix June 30, 1970, as the termination date of 
the license in those cases involving projects constructed prior to 1920 and which 
have not gone through any major redevelopment or reconstruction subsequent 
to 1920, and in those cases involving involving projects constructed or rede 
veloped after 1920 the term of the licenses has generally been fixed as 50 years 
from the date of completion of construction or redevelopment. 

In such cases the effective date of the licenses has generally been fixed as 


January 1, 1938, provided, of course, the project was constructed prior to that 
date. 

The reasons for following the above practice in this case are as follows: 

In December 1937 the Commission commenced a general investigation of 
unlicensed projects, including project No. 2109, and since that time has spent 
considerable sums in that investigation. 

Since the project was built in a navigable water of the United States without 
any prior Federal authority, it has been in trespass from the time of its original 
construction, notwithstanding the fact that such trespass may not have been 
intentional under the circumstances surrounding the construction and operation 
of the project. 
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Consequently, the license issued could have been made effective as of the date 
construction was commenced in 1928 rather than on January 1, 1938, the approxi- 
mate date upon which the Commission commenced to incur substantial admin. 
istrative expense in connection with projects operating without requisite Federa] 
authority. 

The term of the license was limited to 50 years from 1930, the date the project 
was placed in operation, because to grant a longer term, say, 50 years from 
December 7, 1948, as requested by the company, would result in a term approxi- 
mately 19 years longer than the term fixed for other projects put in operation 
in 1930 and for which appropriate and timely applications for licenses were 
filed. ‘To grant the company’s request for modification of the various effective 
dates would be to accord it a special privilege not accorded other companies 
which applied for appropriate authority at an earlier date and a privilege not 
contemplated by the Congress in the statute limiting the license period to 50 
years. 

We have considered the facts presented and representations made by the 
company in support of its contention that under the circumstances of this par- 
ticular case the Commission would be justified, as a matter of discretiom in 
granting the modification requested, but we are not convinced that either the 
alleged lack of willful violation of the statute or the claimed adverse effect 
upon the future financing program of the company, even if supported—which 
does not appear to be the case—is sufficient to justify any deviation from our 
past practice in fixing initial and termination dates and initial dates for annual 
charges in cases of this type. 


Now it is correct that to February 9, 1955, the Commission took a 
rather ‘orcible stand on this continuation of the longstanding prac- 
tice ? 

Mr. KuykKenpbau. Yes; that is true. 

I have the order before me. 

I may say that personally, I think there is error in the language 
that you have read and as you know, I was not present at the time. 

Mr. McLaueutin. Yes, sir. But the Commission, the four mem- 
bers who did vote on that day 

Mr. Kuyxenpatu. There is no dispute about the fact this order 
was issued on February 10. 

Mr. McLaveutin,. Thank you. 

Now, before turning for a few minutes to the Alcoa Co.’s project 
2169, you do agree then that this record shows that as of February 9, 
1955, the Commission had followed this practice as to the effective and 
termination dates of previously constructed projects previously 
brought under license? 

Mr. KuyKenpDa.u. Yes. 

Mr. McLaveuutn. Thank you. 

You also agree that of January 1, 1955, there were only two out- 
standing FPC licenses that involved the combination of constructed 
and proposed projects to form the best comprehensive development, 
wherein the effective and termination dates were not set in accord- 
ance with the established practice and I refer now to projects 2004 
and 2077. 


One is the Holyoke Water Co. and the other one is 








Mr. Kouyxkenpatu. I had better leave that answer to the staff. 

Mr. Garcuett. I think you overlook in that, sir, the first license 
issued by the Commission, which was the Niagara Falls license for 
project No. 16 issued on March 3, 1921, for a constructed Adams plant 
and a new development to be known as the Schoelkopf plant where 
the license was dated from 1921 and for a 50-year socio 

Mr. McLaveutin. That was the first or second license issued ? 
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Mr. Gatcue tt. It was the first license actually issued; yes, sir. 

Mr. McLaveuttin. And there was no subsequent licensing up until, 
well, up through January 1, 1955, there had been no similar case of 
a proposed and constructed project licensed ? | 

r, GATCHELL. Oh, yes, there had, certainly, in 1948 and 1949, and 
1944; yes, sir, several of them. 

Mr. McLaucuuin. What cases were those ? 

Mr. Gatcuey. All right. 

The first one was project 1862 issued to the city of Tacoma for the 
Alder Le Grand project out on the Nisqually River, the license was 
for 50 years from 1944 to 1993. 

The project number 1980 

Mr. McLaveuutn. Excuse me a moment, sir, I don’t like to inter- 
rupt you, but is it correct that these cases you are now referring to 
have distinguishing factors that prevented them from being cited 
as precedent in the later developments in project 2188 and 2169? 

Mr. Garcueti. Not in my opinion on this point. 

Mr. McLavenuin. Well, they were never cited ? 

Mr. Gatcue.i. Well, I don’t know what you mean they were never 
cited. 

They were certainly precedents. They were dealing with the pre- 
cise question that you are dealing with. 

Mr. McLavucuiin. They have never been cited as precedents. 

Could we please put that aside for the moment and come back to it 
when we get to the questions of precedents. 

Mr. Gatcue.i. I just don’t want to leave the statement that there 
are just two projects in 1955 because I cannot believe that is factually 
accurate. 

Mr. McLavucuiin. We will come back to that. 

Mr. Garcnuety. All right, sir. 

Mr. McLavenuin. Thank you. 

Now, in the case that subsequently developed to be project 2169, in- 
volving the Aluminum Co. of America, and its subsidiary, and I hope 
that for the purposes of the record we can refer to the project only as 
Alcoa rather than naming the subsidiary 

Mr. Gatcue.L. It is easier; yes, sir. 

Mr. McLaventurn. All right, thank you. 

Now, calling your attention to the project No. 2169, the Aleoa Com- 
pany, is it not correct that on June 17, 1941, the FPC directed the Alcoa 
company to show cause why they should not apply for licenses for three 
existing projects ? 

Mr. Garcue.t. Yes, sir; and if you want to put. the docket number, 
Mr. Laughlin, it will complete it. It is docket numbers I.T. 5696, I.T. 
9697, and I.T. 5698 and the date is correct as you gave it. 

Mr. McLaveutin. Thank you. 

Mr. Garcueit. If you want the report, it might help somebody 
mg) this up later, it is found in volume 2 of FPC 978. 

Mr. McLaveutty. Thank you. 

Is it also correct that the Commission issued a final order on March 
4, 1954, requiring the Alcoa company to file for licenses for their three 
existing projects within 6 months from the date of the order? 

Mr. Gatcuetu. Yes, sir; and that will be found in volume 13, of 
FPC reports, when they are finally printed. 
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Mr. McLavenun. Thank you, sir. 

Is it also correct that on June 18, 1954, the Alcoa company filed g 

etition for review of the Commission’s order in the Court of Appeals 
i the District of Columbia Circuit ? 

Mr. GatcHeELu. Yes, sir. 

Mr. McLaveutrn. And later withdrew this order ? 

Mr. Garcue.u. Yes, sir. They withdrew the petition, not the order, 

Mr. McLaveuiin. I am sorry; the petition. 

I call your attention,Mr. Chairman, to a memorandum of July 21, 
1954, addressed to you by Mr. Gatchell, the General Counsel. 

Are you familiar with the circumstances that brought about the 
general request referred to in this memorandum and if you are not, 
perhaps Mr. Gatchell could tell us how he received the request, e 
cetera. 

Perhaps I had better read the memorandum for the record. It is 
a short memorandum. This memorandum dated July 21, 1954, mem- 
orandum for the Chairman : 


The Commission recently issued its opinion in the Little Tennessee case ip- 
volving the unauthorized projects owned and operated by a subsidiary of 
Aluminum Co. of America. The Commission held that these three developments 
are subject to the Federal Power Act and should be operated under license, 
The company, however, has started proceedings so that it will eventually seek 
court review. 

Yesterday, Mr. LeBoeuf—— 


Mr. Gatcuety. That is right. 
Mr. McLaucuuin (reading) : 


Counsel for Alcoa asked me if there would be any possibility of securing a 
50-year license for these constructed developments if the company applied for 
a license for a further development immediately downstream at Chilhowie. 


Mr. Gatcue.y. Chilhowie; yes, sir. 
Mr. McLaveu in (continuing) : 


He said he felt such a proposal would be attractive to the company since the 
desirability of building the Chilhowie makes that development very attractive to 
Aleoa. The aluminum reduction plant located there must have a source of low- 
cost hydroelectric power and the arrangements with TVA have been so satis 
factory that the company would like to go ahead with the construction of the 
Chilhowie development. 

A precedent for the proposal by Alcoa appears in the action by the Commis- 
sion on the application by Connecticut River Power Co. for project No. 2077. 
This project consisted of three dams at Fifteen Mile Falls on the Connecticut 
River. The lowest dam was at McIndoes— 


Mr. Gatcuett. McIndoes; that is right. 
Mr. McLaveuurn. Thank you, sir. [Continuing:] 


And the powerplant had four generators each with a capacity of 2,640 kile 
watts, the plant having been constructed in 1930-381. 

The Comerford development, the next upstream, had the four generators each 
with a capacity of 35,100 kilowatts, the plant having been constructed in 192% 
30. The Littleton development was to be constructed under license but the other 
two plants had operated previously without license. 

The license was issued for a period of 50 years commencing August 1, 1951, 
under the usual terms and conditions with the annual charges to run from the 
beginning of the license. 

The Commission issued the license on January 25, 1952. 


WILLARD W. GATCHELL, 
General Counsel. 
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Now, will you please tell us, Mr. Chairman, or Mr. Gatchell, who- 
ever may have the answer, how this request from Mr. LeBoeuf came 
about ? 

Was it a meeting that you had with him? 

Mr. GatcHEett. Apparently; I have no recollection other than the 
memorandum but I would assume that the only way it could have 
come about was if Mr. LeBoeuf came to my office and presented the 

uest and asked me to present it to the Commission. 

Mr. McLaveutin. Did he suggest the Littleton as a possible prece- 
dent for this request ? 

Mr. Garcuey. I think you have misstated it, sir. You stated, did 
hesuggest the A/wminum case as a precedent. 

Did you—I think you meant to say Comerford-Littleton. 

Mr  enemend, I said Littleton. 

Mr. Gatcue.y. Yes, sir; he suggested the Littleton case as a 
precedent, yes. 

Mr. McLaveuuin. Why was it, Mr. Gatchell, that despite the 
Littleton case as a precedent, there was no reference to the declaration 
of intention that had been filed with the Commission in 1922 which 
had been acted upon by the Commission and the Commission declined 
jurisdiction ¢ 

Mr. Gatcue.tyi. The answer to that question appears in the Com- 
mission’s action right on that declaration of intention, and you will 
find it starting on page 165 of the second annual report of the Com- 
mission for 1922, where the Commission considered the declaration of 
intention of the Grafton-Caledonia Power Co. and makes this 
astounding statement, and I quote, starting on page 166: 

This portion of the stream is already used extensively for power develop- 
ment, but such power developments do not interfere with the floating of logs 
for which character of navigation alone the river is suitable. The right to use 
the river for floating of logs is protected under the State law and it is un- 
necessary for the Federal Government or any of its agencies to intervene to 
protect this right. 

The Commission then goes on to find the river to be nonnavigable 
at that site and to say that the proposal would not affect the interests 
of interstate commerce. 

That, however, was upon an informal presentation by the company, 
and, accordingly, they filed a formal declaration of intention for the 
same development at the same site, which was acted on on September 
11, 1922, ma is reported in the third annual report of the Power Com- 
mission starting on page 53, where they make the formal finding of 
nonnavigability and formal finding of no effect. 

The project there proposed was not constructed, but a different proj- 
ect was constructed, and therefore, there was a very serious question 
at the time the Littleton project was proposed for construction as to 
whether there was jurisdiction over the Comerford-McIndoes and the 
proposed Littleton project, and the question of jurisdiction was 
equally important in the Little Tennessee case of the Aluminum Com- 
pany of America. 

So that those two cases, in my opinion, are on all fours as, first, 
the question of jurisdiction, which had not been determined, and, 
second, the license term. 
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Mr. O’Hara. Mr. Gatchell, in connection with the finding of nop. 
navigability of the river of the project you speak of, was not the fact 
that the floating of logs amounts to a navigation problem or have the 
courts held contrary to that? Because I know in some State courts, 
even a chip floating down the small stream is considered navigability, 
Now I realize there may be variance between State decisions, but 
what, in your long experience, is the question of navigability on that 
very project? it De 

Mr. GarcHe.. All right, sir; now in answer, in direct answer to 
that, Congressman O’Hara, may I say that the Commission in these 
days was faced with some very severe opposition to jurisdiction on 
the grounds that the streams were not navigable. 

The New River case, you will remember, was not decided until 1940, 
That is reported in 311 U.S. 377, and the Court there discusses the 
question of navigability in a slightly different hght from the way it 
had been presented in other cases, and this floating of logs was a mat- 
ter of hot controversy for many years. 

We filed a brief in case No. 10380, in New York Power & Light 
Corp. against the Federal Power Commission, in February 
1950, in which we discuss this question very fully, and go into the 
Supreme Court cases in which the navigability of streams solely for 
the use in carrying logs or rafts is held by the Court to show that 
the river was a highway of commerce. 

I refer to the St. Anthony Falls Water Power Company v. St. Paul 
Commissioners, 168 U.S. 349, to the Sands v. Manistree River Im- 
provement Company, 123 U.S. 288, and to some 40 cases in State courts 
where the use of the river for logging has been held to be a use for 
the public and therefore the river was considered to be a navigable 
stream ; that is, a highway of commerce. 

When we got up into the seventh circuit court in connection with 
the Tomahawk project, that was one of the foremost questions facing 
the court at that time. 

The Court sustained the Commission’s determination that the Wis- 
consin River was an interstate navigable water whereas at Tomahawk 
it had been used exclusively for loose logging and rafting, only two 
instances of canoes having gone past that point. 

So that I suggest that the question of jurisdiction at Littleton, or 
where the Comerford and McIndoes plants were, the question of juris- 
diction was very, very much of a doubtful question and the company 
was entitled to have a determination upon that score, and that, to me, 
places it in exactly the same category jurisdictionally as the Little 
Tennessee River cases of the Aluminum Company of America, which 
were the subject of our investigation in I.T. 5696. 

They did not go through with their court case when in that case, 
They withdrew the case; the Commission took jurisdiction very 
affirmatively, and I think they would have been defeated in court 
because I was so sure of our jurisdictional ground. 

Mr. O’Hara. Thank you. 

Mr. McLauenurn. Mr. Gatchell, in view of what you just stated, is 
it not correct, however, that regardless of what the Commission ma 
have said in its second annual report, the fact. of the matter is that it 
did act upon a formal declaration of intention ? 
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Mr. Garcuett. Mr. McLaughlin, the Commission did, but I think 
the basis of action is quite important in this connection: Section 23 
of the Federal Water Power Act, as it was passed in 1920, did not 
make mandatory the filing of a declaration of intention in a stream 
which was not navigable but made it permissive. 

When the Commission made a determination that a particular 

roject would not affect the interests of interstate commerce, the act 
says that that finding by itself and without more gives the company 
a right to maintain not any project but that project. 

If they put up a different, a larger project which has a more notice- 
able etfect upon lower navigable capacity, it would seem to me that the 
jurisdiction over that larger project is the same as though it had not 

reviously been determined, and that is the basis for distinction from— 
in the Littleton case from some of the others, and I call your attention 
to the fact that the Littleton license was issued in 1952. 

Mr. McLavenuin. Yes, sir. 

But acting in good faith, the company acting in good faith and 
having received this action by the Commission on its formal] declara- 
tion of intention, tt would be rather difficult, legally speaking, to upset 
what had previously been 

Mr. Gatcueti. Not in my opinion. I don’t think they were acting 
in good faith when they say they would construct a reservoir of a 
certain capacity and then construct a larger reservoir. Iam assuming 
nonnavigability 

Mr. McLavenurn. Did the Commission not claim there was no 
jurisdiction on this stretch of the river? 

Mr. Garcue.u. That was the basis for the 1922 finding. 

Mr. McLavueutin. I see. 

So regardless of what size they had built—— 

Mr. Gatcue.y. No, sir; no, sir. 

Mr: McLaveuurn. In 1922 

Mr. Garcue.i. If they had put up or proposed a larger project in 
1922 which would have affected lower navigable capacity it seems to 
me that that would, of itself have called for consideration of other 
factors than merely navigability in this particular stretch, the 15-mile 
falls. 

Mr. McLavucuuin. In 1922 was the Commission, had the Commis- 
sion reached a point where it was considering the effect on navigability 
downstream ? 

Mr. Gatcuety. It was; and that was the whole purpose of a declara- 
tion of intention; a declaration of intention was not to be filed under 
section 23 if the stream was a navigable water of the United States. 

Mr. McLaventurn. Which was in 1922? 

Mr. Garcneit. 1920, started right out in 1920, 1922 right up to 
today. Nochange in the act in that regard. 

Mr. McLaventin. Thank you, sir. 

Well, is it correct, Mr. Chairman, on October 25, 1954, the Alcoa 
Co. filed application for a single license for its proposed project ? 

Mr. KuyKkenpatu. Yes, that is correct. 

Mr. McLaucuuin. When and to whom did Mr. LeBoeuf, the counsel 


for Alcoa, indicate that they would withdraw their petition to the 
court of appeals? 
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Mr. Gatcuerty. I don’t know. I think he must have sent that to 
the Commission. I can’t recall that we had—we had this pending 
case in the court and in the Commission’s order here in issuing the 
license I think there is some reference to it. Iam sorry I can’t put 
my fingers on it right now. 

Mr. McLavueutin. If you don’t recall the exact date, we can pass 
over that. 

Mr. Gatcuety. I am sorry, Mr. McLaughlin. I honestly don’t. 

Mr. McLaveutr. On March 17, 1955, did the Commission by unan- 
imous vote issue an order to Alcoa on this project 2169 authorizing a 
single license for the constructed and proposed project to run for 50 
years from March 1, 1955? 

Mr. KuyKenpa.u. Yes. 

Mr. McLaveuun. Is it true the report itself does not contain any 
rationale or reason why the license was issued for 50 years? That is, 
backdated, as had been the practice in cases of previously constructed 
projects ? 

Mr. Kuyxenpatt. I think that is true. The order didn’t give any 
rationale or cite previous decisions. 

Mr. McLaveuurn. And there is no reference at all in the order to 
any precedent. 

Mr. KuyKkennatu. I don’t think there is; no. 

Mr, McLavenuiy. And under the FPC rules, there was no hearing 
in this case to establish a record other than the company’s application. 
Isn’t that correct ? 

Mr. Garcne i. Well, Mr. McLaughlin, may I say that the applica- 
tion was advertised as required. 

Mr. McLaveuttn. Oh, I am not—— 

Mr. Gatcuetu. In section 4. Iam just trying to give you the back- 
ground. It was advertised and there were no objections to it. 

Mr. McLaveuutn. That is right. Under the rules 

Mr. Gatcue.y. No, sir. There was no objection, and so in follow- 
ing its usual practice where there is no objection, the Commission got 
the departmental report and issued it without a hearing. 

Mr. McLaveuuin. All right, sir. 

Now, is it correct that when there is no hearing, the Bureau of 
Power studies the application and then starts what you might con- 
sider the final phase of the licensing procedure by making recom- 
mendations to the Commission? Roughly, is that the interna] pro- 
cedure at the Commission ? 

Mr. Kuyxenpauu. That is correct, I guess. 

Mr. McLaueutin. Is it also correct that on March 8, 1955, the Chief 
of the Division of Licenses, Mr. Farley, of the Bureau of Power, pre- 
pared his recommendation that a license for 50 years be issued to the 
Alcoa Co? 

Mr. KuyKenpa.u. Yes; that is correct. 

Mr. McLaveu.rn. Keeping the date of March 8, 1955, in mind, let 
us go back a moment to the Montana Power Company cases. 

Following the Commission’s action on February 9, 1955 in project 
2109, is it not correct that the president of the company contacted you, 
Mr. Chairman, by letter dated February 18, 1955, and requested a 
special session of the Commission under section 1.1(¢c) (3) of the 

FPC Rules of Practice and Procedure? 
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Mr. KuyKenbatu. That is correct. 

Mr. McLaveutin. Is it correct that the Commission agreed to such 
a meeting and the Commission secretary so notified the company, as is 
indicated in the Commission’s minutes ? 

Mr- KuyKENDALL. Yes. 

Mr. McLavucuurn. And the Commission met with the company rep- 
resentatives at the FPC on March 8, 1955, and will you please state 
for the record who was present and how long did the meeting last ? 

Mr. KuyKenpa... I don’t remember precisely the answer to either 

uestion. I recall, I think the president of the company was there, 
that is Mr. Corrette, and Mr. Leighton was there, an elderly man, now 
deceased, who had represented the company here in town. Mr. Mason, 
on my left, was there. I don’t recall him, but he informs me he was 
there. I am not sure which Commissioners were there. I am sure 
that almost all of us were there, if not all of us. 

Mr. McLaveutin. Now, what did the company officials propose at 
that meeting ¢ 

Mr. Kuyxenpatu. They asked us to consider giving a license for 50 

ears for the existing am along with another project—I am say- 
ing “project”; I should say “works”—which they were considering 
which would fit in between their other projects and other works and 
complete development of the whole stretch of the river. 

Mr. McLaveuurn. Was the Alcoa project 2169 discussed at this 
meeting ? 

Mr. KuyKkenpa.u. I don’t remember, Mr. McLaughlin. It would 
not be improbable if that decision were out, that it was cited. 

Mr. McLaveutin. Well, the decision was not out but the recom- 
mendations were made the same day of the meeting. 

Mr. Kuykenpati. Oh, well, if the decision were out, it certainly 
was not discussed—if the decision were not out. 

Mr. McLaveu.in. Well, was Mr. Mason instructed to take any of 
the company officials or representatives to consult with any of the key 
personnel of the Commission ? 

Mr. Mason. Are you directing that question tome ? 

Mr. McLavucuuin. Well, if you can provide the answer. 

Mr. KuyKkenpa.. I don’t recall. Maybe Mr. Mason does. 

Mr. Mason. | did not have any direction to take the company rep- 
resentatives to discuss this problem with any key officials. However, 
such a conference was held following the Commission’s meeting. 

Mr. McLaventin. And with whom was the conference held ? 

Mr. Mason. My recollection is that from the staff there was Mr. 
Farley and myself, and I don’t recall anybody else. There may have 
been others in his office, and I believe Mr. Leighton, who is now 
deceased, was there, and it is my recollection that Mr. Sam Chase of 
the Montana Power Co. was also present at that conference, and also 
the president of the company, if I recall correctly, Mr. John Corrette, 
was also there. 

Mr. McLavenur. All right. Can you tell us what was discussed 
at the second conference on March 8, 1955 ? 

Mr. Mason. A very short conference. I believe that Mr. Chase had 
a chart of some kind which showed the present and future load esti- 
mates of the company and their existing power supply, and he was 
interested in the engineers seeing the need for this new development, 
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which they were proposing, the Cochrane development on the Missouri 
River. 

There might have been some discussion and I believe there was some 
discussion concerning the procedures and details in filing this overal] 
license. However, how much of the material already filed with the 
old applications for the previous separate projects could be incor. 
porated by reference to the new application 

Mr. McLaveu.in. Well, this was March 8, 1955. 

Mr. Mason. The same day of the meeting with the Commission, 

es, sir. 
. Mr. McLaventin. That is correct, and it was also the day on which 
Mr. Farley prepared the memorandum in the other case, A/coa case, 
project 2169. 

Mr. Mason. Well, I can tell you our practice is that a memorandum 
making a recommendation on a project, a memorandum of that size, 
I know from experience, is in preparation for a period of anywhere 
from 2 weeks to 3 months, and when it does go out and is final] 
approved by the Chief of the Bureau is the day on which it is da 

Mr. McLavuexuurn. Well, it apparently must have been fresh in 
Mr. Farley’s mind on that date, because that is the date he signed it. 

Is that correct, Mr. Farley ? 

eee: Iam afraid I missed that. Which date are you talking 
about £ 

Mr. McLaveutrn. Well, you prepared a memorandum which bears 
the date of March 9, 1955, to the Commission in the Alcoa project 
2169. However, the last page of that memorandum in the lower left- 
hand corner indicates that 1t was prepared on March 8, 1955. 

Mr. Farry. Well, that is usually the case. That is the typing date 
and signing date. 

Mr. McLaveuuin. As Mr. Mason indicated, these things take some 
time in preparation. However, on March 8, 1955, the day you attached 
your signature to the memorandum, the facts of the case or the 
circumstances in the case must have been fresh in your mind, is that 
correct ¢ 

Mr. Fartey. Oh, yes; sure. 

Mr. McLavueuiin. Did you discuss any of your recommendations 
with the Montana Power people, your recommendations in the Alcoa 
case f 

Mr. Fartey. On the Alcoa? No, sir; no, sir. 

Mr. McLavueuuin. Well, is the fact that the meeting between the 
Montana Power people and the Commission, as well as your recom- 
mendation in the Alcoa case, took place on the same day just a coin- 
cidence ? 

Mr. Fartey. Just a matter of coincidental timing. 

Mr. McLaveuuin. But up to this time the Montana Power people 
had never proposed that they were going to build a development 
and ask for a license for the best comprehensive development, is that 
correct ? 

Mr. Farry. Prior to this March 








Mr. McLaveu.in. Prior to March 8, 1955. 
Mr. Fartey. Why, I would say that they had made no—as near as 
I can recall—no formal presentation that I was aware of. 
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Now, there may have been—as some of these things are considered, 
there may have been some discussion with the regional office on a very 
informal basis, but as far as I know there had been prior to this time 
no what you might call firm offer, or something like that, that I was 
aware of, or acquainted with. 

Mr. McLaveunuin. There was no discussion of the Alcoa case at the 
conference ? 

Mr. Fartey. There sure was not, as far as I am concerned. We 
have very strict 

Mr. Kuyxenpay. And I can assure you there was no discussion of 
that case at the meeting before the Commission. 

Mr. McLavueuurn. Well, such a discussion of the case—now, I am 
not talking about what the Commission was going to do—would not 
have been out of order, would it? 

Mr. KuyKenDatu. Well 

Mr. Mason. I can answer that from the legal standpoint, and I have 
been in the licensing work since 1941. 

We will not advise an applicant what we recommend to the Com- 
mission. We are under strict orders not to discuss recommendations 
with an applicant. 

Mr. McLaveu in. I think the record is clear there was not any dis- 
cussion of the recommendations. 

Iam merely asking this: Was a discussion of the case—— 

Mr. Mason. I do not recall any discussion of the Alcoa case. 

Mr. McLaveutin. Mr. Farley, is that your answer also? 

Mr. Faruey. Well, I am not sure of that, but I would say such dis- 
cussion as there might have been would be confined to facts that were 
readily apparent, available to the whole public, such as the filing of 
the application, what the application covered. 

Mr. Mason. In my answer, Mr. McLaughlin, certainly I just as- 
sumed that the record reflected the fact that Montana knew the appli- 
cation for the Alcoa Tennessee project had been filed, and they asked 
for a 50-year license for the combination of constructed and uncon- 
structed projects. 

Mr. McLaveutrn. Well, thank you. 

Now, on March 24, 1955, the Montana Power Co. petitioned the 
Commission to again stay the acceptance of the license authorized in 
this project—in project 2109. 

This petition was granted on April 6, 1955, with the provision that 
the company file within 90 days a new application for a single license 
for the eight existing and one proposed project. 

Is that not correct ? 

Mr. Kuykenpauu. That is correct. 

Mr. McLaveutin. Did the company file such an application in June 
1955, which was assigned project No. 2188 ? 

Mr. KuyKkenbatu. Yes; it did. 

Mr. McLavcuuin. Now, did the company use as the site for its pro- 
posed project in this new application the Portage site which had been 
referred to in Senate documents as part of a program for the Depart- 
ment of the Interior, which had not been—— 

Mr. KuyKEenpauu. Cochrane was the name of the new site. 

Mr. McLavextin. But was that not at the same site that had been 
referred to ? 
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Mr. KuyKenpDa.L. I don’t recall. 

Mr. Mason. I can answer that. 

Substantially the same site. 

Mr. McLavueuuiin. Yes, sir; thank you. 

Now, on April 18, 1956, did the Commission by a 2 to 1 vote author. 
ize the issuance of a license for eight existing and one proposed project 
in the Montana Power Co.’s project 2188 ? 

Mr. Kouyxencvaut, That is correct. 

Mr. McLaveuurn. And on the same day by the same vote did the 
Commission rescind the previous order authorizing a license to the 
Montana Power Co. project 2109 ? 

Mr. KuyKeEnDALL. Yes. 

Mr. McLavexuuin. Now, Mr. Chairman, as the testimony shows, the 
four Commissioners who were present at the Commission meeting on 
February 9, 1955, unanimously voted in project 2109 to uphold the 
long continued practice of the Commission in the issuance of license 
for previously constructed projects. 

However, of the four who voted on February 9, 1955, one is no longer 
a member of the Commission; one dissented in the vote on April 18, 
1956; and the other two did not participate in the April 18, 1956, vote, 

Is that correct ? 

Mr. Kuyxenpatu. That is correct. 

Mr. McLaveuuin. Do you know why the two Commissioners voting 
on February 9, 1955, did not vote on April 18, 1956 ? 

Mr. Kuykenpau. Well, they weren’t in town. 

Mr. McLavenurn. Do you know why they did not express their 
views ¢ 

Mr. Kuyxenpauu. Yes; I think I am safe and correct in saying that 
had they been there, they would have voted with the majority. 

Mr. McLaveuuin. Well, they could have voted, could they not? 

This internal procedure of putting a matter on the agenda would 
have given them the opportunity to have the hearing postponed, had 
they been—— 

Mr. KuyKkenpauu. Yes. If they had requested it. If a Commis- 
sioner is particularly concerned about some matter and will be absent 
from a meeting, and requests that it not be acted on when he is gone; 
it is our custom and as a matter of courtesy and comity among Com- 
missioners, we always accede to those requests if it is possible to do so. 

Mr. McLaveutin. Yes. 

Well, now, sir, is it your view—and I assume it might be since you 
voted on April 18, 1956, to issue the single license—that the combina- 
tion of the constructed and proposed projects in this instance forms 
the best unit of development ? 

Mr. Kuyxenpaut. Yes; I think it does. 

Mr. McLaughlin, going back to your question just before that, of 
course, we adopted our order on April 23, 1956, but that was preceded 
by a great amount of discussion and work by the Commission, and I 
guess one of the Commissioners, Mr. Digby, isn’t living now, and I 
probably shouldn’t attempt to speak for him, but my recollection is— 
and I am sure I am correct—that the two absent Commissioners were 
in concurrence with the majority of us that this was the thing to do 
and largely for the reason you have just mentioned: that it brought 
about comprehensive development of the river, and there are other 
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reasons, too, that I can give you and perhaps you will want to inquire 
about them later. l 

Mr. McLaveutry. Mr. Chairman, could the Commission, either in 
1953 or any time between 1953 and 1955, have issued a single license 
for the eight. existing projects as the best complete unit development 
before the first mention of the proposed Cochrane project was made? 

Mr. KuyKenpaui. I’m sorry; I didn’t understand that question. 

Mr. McLaveutin. Could the Commission have issued a single 
license for the eight existing projects as the best complete unit of de- 
velopment before there was any mention of the proposed project? 

In other words, could they have—— 

Mr. KuyKenpDA.. I think it certainly could have; yes. 

Mr. Mason. Might I add something to that? 

It follows common practice. 

Had such an application been filed with the stretch of underdevel- 
oped area at Cochrane, at the Cochrane site, under our usual pro- 
cedures, the staff would have made a study of the underdeveloped 
head and, in its recommenation to the Commission under section 10(a) 
of the act, the staff generally recommends either an amendment of 

lans to require comprehensive development or, in any case, we can 
issue a license for the applicant to make a study of the underdeveloped 
head, and the Commission reserves the right any time during the li- 
cense period to require the applicants to proceed with construction 
to develop that underdeveloped head in order to secure full compre- 
hensive evelopment. ‘That is done many times. 

Mr. Kuykenpba.. I believe also, Mr. McLaughlin—I hope I have 
the right case, and I believe I do—that in this license issued on April 
93, 1956, we put in a condition requiring restudy or development of 
one of the structures; did we not? Article 35 of the license ? 

Mr. McLaveuuin. You say that is the Cochrane project. 

Has it been built yet? 

Mr. Mason. The answer is “Yes.” 

Mr. KuyKenpauu. Article 35 reads as follows: 

At such time as the Commission may direct and to the extent that it is eco- 
nomically feasible and in the public interest to do so, after notice and oppor- 
tunity for hearing, the licensee shall redevelop the Rainbow site. 

Mr. Mason. Going back to the other question, they commenced con- 
struction of Cochrane within a very short time after the issuance of 
the license and proceeded with its construction. 

Mr. McLaventrn. Thank you. 

Well, the Commission records, I believe, indicate that on October 5, 
1943, the show-cause order was amended to require the company to 
show why the eight projects should not be licensed as a complete unit 
of development. 

Is that correct ? 

Mr. Gatcue.y. I gave you the dates earlier, Mr. McLaughlin. It 
was adopted—yes; that is right; October 5. 

Mr. McLaveuun. And this particular point had never been fol- 
lowed by the Commission. 

Mr. Garcueti. This was directed, you will recall and see from the 
show-cause order, as all of our show-cause orders, to solely what had 
been constructed. We never looked at that time to whether there 
should be further development. 
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The Commission looks first to see whether what is already built js 
operating with the requisite authority and directs its order to what is 
constructed. 4 x 

Mr. McLaveuurn. Well, then, in line with what you said, in ling 
with the amended show cause order of October 5, 1943, the fact: is 
that the Commission was now aware that the “s+ projects, as they 
then existed, formed the best unit of development 

Mr. Gatrcueti. No. I would think that the Commission was aware 
of one thing only and that there was extreme doubt that the Montana 
Power Co. had requisite Federal authority for the eight developments, 

The amendment of October 5, 1948, was designed to give particular 
emphasis to the Hebgen and Madison Reservoirs, which are above 
Three Forks; and Three Forks forms the confluence of three rivers 
below which the river is known as the Missouri River; and these being 
on one of the tributaries of the Missouri, there was some doubt as to 
whether those projects, those reservoir projects, were subject to Fed- 
eral jurisdiction ; and that fact of jurisdiction had first to be established 
before we even went into whether they had an adequate development, 

We knew, for example, that the Canyon Ferry project was not an 
adequate development at that site. Piatti lys, 

Subject to the Commission’s determination in 1948 of jurisdiction, 
the Bureau of Reclamation made an agreement with the Montana 
Power Co. whereby the company turned over to it the Canyon Ferry 
site and the Bureau later developed a Federal project at that site. But 
the Canyon Ferry site was turned over to the company with the stipu- 
lation that all of the water rights claimed by the Montana Power Co, 
for all of its Missouri River project should be recognized by the 
Bureau of Reclamation. 

I thought that was wrong. I thought it was most unfortunate that 
they should do that until there had been a firm determination of juris- 
diction over these sites, and the Bureau knew just exactly what its 
rights were; but they went ahead before that was finally determined— 
before a court proceeding was over, and all of that. 

Mr. McLavenuin. But the fact remains that the Commission in 
1943 issued a show cause order—an amendment of this show cause 
order—requesting the company to show cause why they would not file 
for the single license; is that right? 

Mr. GatcHe.L. You are absolutely right, but file for a single license 
or group of eight. I don’t think there was any determination in 
1943 as to what would be licensed. It was merely a jurisdictional 
question. 

Mr. McLaveutrm. But the Commission never followed up that 

oint. 

. Mr. GatcHe.u. As to whether there should be one license or eight! 

Mr. McLaucuHurn. Yes, sir. 

Mr. GartcHetyt. Well, now, I went through that long hearing 
and through the court action thereafter, and the denial of certiorari 
by the Supreme Court, and I respectfully suggest to you again that 
our concern was not with what should be licensed but whether there 
was a license required, and it got around to whether there should be 
one license or eight when they took up the licensing upon application 
by the company some years after the determination of jurisdiction. 
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Mr. McLavcuHurn. Well, doesn’t section 10(a) of the Federal Power 
Act as amended read : 

(a) That the project adopted, including the maps, plans, and specifications, 
shall be such as in the judgment of the Commission will be best adapted to a 
comprehensive plan for improving or developing a waterway— 
and so forth? 

Mr. GarcHeLL. It does, and it says nothing in section 10(a), either 
in that part which you read or the balance of that paragraph, which 
has to do with jurisdiction, and before 10(a) becomes applicable there 
must be jurisdiction and there must be an applicant for license, and it 
is the orderly way of taking it up in the way that the Commission 

id. 

: Mr. McLaveutin. I am not criticizing the way the Commission 
took it up and established its jurisdiction. We are assuming the juris- 
diction existed in this case as it is now under license. 

I am raising the point that in 1943 the Commission was aware that 
these eight existing projects formed the best unit of development, but 
yet the record shows, I believe, that subsequent to that there was 
never any further Commission action on having the company comply 
by putting in an application for one license rather than eight. 

Mr. Gatcuett. Mr. McLaughlin, I am suggesting to you that the 
question of 10(a) was not considered in 1943, nor, if we were doing 
it over, would we consider it initially in any event. 

Mr. McLavenuin. What was the purpose of the amendment of 
the show cause order ? 

Mr. GatcueLL. The amendment of the show-cause order was on a 
jurisdictional basis, as I tried to suggest. There were plants located 
at Great Falls. There were the Holter and Hauser developments up- 
stream, where they had considerable reservoir capacity, the Canyon 
Ferry upstream where they had very inadequate development, and 
then two reservoirs not on the Missouri River but on a tributary of 
the Missouri, the Hebgen, and the question was whether they should 
be included in this general study of the jurisdiction over the Missouri 
River projects, because they held a license, a minor part license, which 
we thought was not right, for the Madison or the Hebgen Reservoirs, 
and it was therefore a question as to whether they should be included, 
those two, Madison and Hebgen, should be included in the whole de- 
velopment. 

r. McLaveutuin. Is it correct, Mr. Chairman, that the Commis- 
sion’s action on April 18, 1956, saved the Montana Power Co. over 
$350,000 in back annual charges for just one of its eight existing 
projects ? 

Mr. Garcuety. I wouldn’t be able to give you an answer for that. 
We required them before the license was issued to pay all the charges 
that would have been due under the license to the Forest Service for 
the occupancy of lands of the United States, and to make the land 
charges, and I would have to—I don’t know what back charges would 
have been required had the license been dated 1948. 

Mr. McLaveutin. Well, I believe your records will show that. 

Mr. Garcuetn. You may be right. I just don’t know. 

Mr. McLaventin. If the Morony project had been licensed alone, 
as the previous license had been authorized, there were over $350,000 
back annual charges between January 1, 1938 and December 7, 1948. 
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Mr. Gatcuett. I am sure I couldn’t answer that. I am not ques. 
tioning your figures at all. I am just suggesting that there were other 
considerations very much in the public interest. 

We have never looked at these, to my recollection—all of the Com. 
missioners that have been there throughout the years have never 
looked at these licenses as being merely forms or pieces of paper, but 
they have looked at them as instruments by which the waterpower 
resources of the United States could be developed, and to encourage 
that development and secure that development, the Commission has 
done what it could to give to the United States all of the protection 
which the act affords and still to make it economically feasible for 
the company to undertake development, and that, I think, comes right 
out of the basic purpose of the Power Act as first set up by President 
Roosevelt and set out by this—President Theodore Roosevelt in his 
veto messages, and by President Taft and by the Inland Waterways 
Commission and by the committees of Congress, including the Inter. 
state and Foreign Commerce Committee of the House. 

Mr. Kuyxenpauu. Mr. McLaughlin, I think you have this document 
that I found in my file, and I think I gave—I am sure I gave it to 
you—some papers that apparently had been presented by Montana 
Power Co. at this conference, and I think one of those was a schedule 
of their estimated or calculated back charges on all of these works, 

Mr. McLaveuuin. Yes; I recall that paper. 

Mr. Kuyxenpba.t. I think that all ran up to over half a million 
dollars, maybe $600,000. 

Mr. McLaveuuin. | am not sure of the exact figure. 

Mr. Kuyxenpauu. I might say that my own feeling is that since 
they were not licensed, didn’t get any inspection service or any of the 
advantages of having a license—and there are advantages—back- 
dating all those licenses not only works a hardship on the company, 
since the company had to find more power resources, it would also 
impair their financing and probably make their interest rates higher 
to get the money to build new projects, and the Government. had ren- 
dered no service to them for those unlicensed projects. 

Mr. McLavuenirn. That is why I used the term “equitable” in my 
earlier question. 

Mr. aaa Mr. McLaughlin, Mr. Farley called my attention 
to this order of October 5, 1943, to which you referred because in 
there it amends the prior order to refer to Hebgen and Madison stor- 
age reservoirs, and says that the Hebgen and Madison Reservoirs are 
essential parts of a complete unit of development in which there is no 
implication that there would be one license or it might have been eight 
or nine. It has nothing to do with 10A. It merely is complete unit 
development. 

ae McLaveutin. I know it doesn’t mention 10A, But I under- 
stood—— 

Mr. Garcueti. We had a case up in California shortly before that, 
the Pitt River development, where the jurisdiction over one of the 
units about to be put in was extremely doubtful, and we had licenses 
for the others, and 

Mr. McLavueuiin. Excuse me, Mr. Gatchell. I would like to refer 
to that Pitt case later, if you wouldn’t mind my doing it at that time. 

Mr. Garenett. OK. 
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Mr. McLaveutin. Actually, Mr. Chairman, you don’t have any 
idea how much savings there were to the company in this. I don’t 

ink—— 
tr KvuyYKENDALL. Well, I think I have an idea. I think it would 
be rather close to that figure that is shown on that schedule. My rec- 
ollection is it is over half a million dollars. I think maybe it is 
$600,000-odd. 

Mr. McLavenutn. Mr. Chairman, on page 9 of the order of 2188 of 
April 8, 1956, the third paragraph reads as follows: 

The applicant also asks that the term of the license be for a period of 50 
years from the date of issuance. The application for the eight existing de- 
yelopments was filed pursuant to the Commission’s findings and order issued 
December 7, 1948, wherein it was determined they are subject to the licensing 
provisions of the act (7 FPC 163). Upon consideration of all the circumstances 
involved, we conclude that the license to be issued herein for the eight existing 
developments in the proposed Cochrane development shall be for a period of 50 
years from the first day of December, 1948. This action is consistent with our 
previous orders upon applications presenting similar proposals. 

Now, would you please identify and explain to the subcommittee 
the previous orders and similar proposals that the Commission felt 
were applicable? It is not cited in the order. 

Mr, Kuyxenpa.t. The staff will give you that. While they’re 
getting that out, I would like to tell the committee this fact, which 
influenced me in my decision in this case. 

Not only was there no determination prior to 1948 that we had 
jurisdiction over this part of the river, but there was in fact a con- 
trary determination that the river was not navigable, which had 
been made by the Secretary of War many years before. We took 
this date of December 1948, which is the date the Commission made 
its finding, although the company appealed and litigated that and it 
was not until December 1952 that the Court finally disposed of the 
question and held these waters to be under our jurisdiction. 

Mr. McLaveutin. Well, is it not a fact that the Commission 

redicated its finding of navigability in the project 2109 case on a 

ding that as early as 1864 the Missouri River was used extensively 
for the transportation of persons and property and thus was naviga- 
ble in fact, and the U.S. Supreme Court has held that a stream navi- 
gable in fact is considered navigable in law forever. 

In addition, beginning as early as 1894, Congress has by specific 
statutes recognized the stretch of the Missouri River involved here 
as a navigable water of the United States. Thus it appears that the 
Commission finding of navigability in 1946 was only declaratory of 
a fact of longstanding. 

Mr. Kuyxenpauu. That was said where, in the prior order ? 

Mr. McLaveuttn. No, sir. This is contained in a memorandum 
prepared by Mr. Mason addressed to the Commission dated May 5, 
1954. 

Mr. KuyKenpatu. Well, that illustrates the difficulty of these ques- 
tions. I am convinced now, and our later opinions and orders have 
shown it, that the company was not in trespass in having those works, 
those structures in the river prior to the time there really was a 
bona fide finding by an appropriate court or recognized governmental 
agency that the Commission did have jurisdiction or that the waters 
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were navigable, or that the waters affected navigability. This is al) 
very argumentative. ; ; 

Actually I think Mr. Gatchell disagrees with me, but I have al- 
ways had the opinion that the New River case, to which he referred, 
did change the law. Now, Mr. Gatchell thinks that it merely ex. 
pressed what the law always had been, because he won the case, but 
I would disagree with the conclusion that would follow from the 
facts that Mr. Mason narrated there. 

These were those facts, perhaps, but on the other hand, there was 
a contrary finding by, I think then probably the only agency of our 
Government which had authority to make such a finding, the See- 
retary of War, that it was not navigable. 

Mr. McLaveuurn. That was before—— 

Mr. Mason. The statutes referred to there, for your information, 
are statutes relating to the river up to Fort Peck, which is below the 
stretch here. This is merely a restatement of what the Commission’s 
position had been in the Metropolitan case. 

Mr. McLaveutr. Thank you. 

Have we found the matter that you were looking for ? 

Mr. GatcHe.u. Yes, sir; you were asking for precedents, Mr. Mce- 
Laughlin. 

The Commission, of course, does not refer to those precedents; but I 
think there are some that are on the point of a new development with 
an old being given a 50-year license covering both the new and the old 
and dating it from some time after 1938 and having it expire some 
time after 1970. 

Mr. McLavenuin. Well, are these cases you are refrring to now, 
were they in any way expressed in the Commission’s files as being di- 
rectly on the point of project 2188? 

Mr. GarcHett. I don’t know what you mean by “expressed in the 
Commission’s files.” 

Mr. McLaveuurn. Either informal or internal memorandums of 
the Commission ? 

Mr. Garcueti. I am not trying to evade your question. They were 
actions by the Commission where the facts were readily ascertainable. 
We have worked very closely—in the Bureau of Law I have worked 
very closely with the Bureau of Power staff in trying to keep the 
precedents lined up for reference by the Commission at any time, and 
these are cases about which we knew at that time and which were 
certainly under discussion with the Commissioners and with the staff, 
not only in 1956 but since then and way before then. 

One of the cases is project 1862, the city of Tacoma, on the Nisqually 
River, where the Alder project constructed in 1941 and the LeGrand 
project were licensed in 1944, under a license which ran for 50 years. 

Project No. 1980, the Wisconsin Michigan Power Co., the Big Quin- 
nesec Falls project, was licensed in 1949 to run from March 1, 1948, to 
February 28, 1998, or 50 years. 

The Holyoke waterpower development, project No. 2004, at Holyoke, 
Mass., which was licensed in 1949 to go from then up to 1999, for 50 
years. 

Project 2169, Tapoco, Aluminum Co. of America, Little Tennessee 
project, three constructed and the one proposed, the three constructed 

ing Santeetlah, Calderwood, and Cheoah, and the proposed being 
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Chilhowee, which were licensed in March of 1955 for a 50-year period. 

Project No. 2077, which was licensed in 1952, January 25, 1952, to 

cover the two constructed, McIndoes and Comerford, and the pro- 
, Littleton, projects for a 50-year period starting in 1951. 

Precedents were mentioned by the engineers many times and by the 
attorneys to the Commission. Mr. Mason called my attention to two 
other cases which bY a have mentioned which were before this 

ijod you are speaking of. 

Project No. 1966, witch is Wisconsin Public Service, on the Grand- 
father falls project on the Wisconsin River, which was built in 1915, 
and a proposed new powerhouse constructed in 1938 which was licensed 
for 50 years on February 26, 1951. f 

Then project No. 2056, St. Anthony Falls Water Power Co., which 
was licensed September 6, 1951, for 50 years, from February 1, 1951, 
for the lower dam development on the Mississippi River in Minne- 
apolis, Minn. 

Now, those were all precedents which we were constantly talking 
about and had mentioned many times. The Commission did not refer 
to them in its orders. 

Mr. McLaveuurn. Now, with reference to those cases you just cited, 
I would like to make the following comments which—rather, ask the 
following questions with reference to those particular cases. 

The first one you referred to was project 1862. 

Mr. GatcHuety. Yes. 

Mr. McLaveutin. And the next one was—— 

Mr. GatcHeLy. 1980. 

Mr. McLaveutrn. And then you recited those as set forth in the 
testimony before the Senate committee. Is that 

Mr. GAaTcHELL. Yes, sir. 

Mr. McLaveuin. So there are seven altogether. 

Mr. Gatcuet.. That is right. 

Mr. McLaveuuin. Now, of those seven, six are referred to in Mr. 
Kuykendall’s testimony before the Senate committee, and is it not cor- 
rect, sir, that of those, in those six, there are disinguishable fact situ- 
ations such as different ownership at the time of application than there 
was in 1920 when the project owners should have applied for license? 

Mr. Garcuett. That has never made any difference to us in con- 
sidering them. 

Mr. McLaveutin. Well, I think it has to the Commission at one 
time or another, and I refer specifically to Mr. Draper’s memorandum 
in the Tomahawk case, project 1948. 

Mr. Garcueit. Because they acquired the Tomahawk project for 
$8,000 under a condemnation and rebuilt it and were given a 50 year 
license? Is that what you are referring to, sir? 

Mr. McLaueutin. Yes, sir. His memorandum dated February 26, 
1948, to the Commission for consideration at the meeting on March 2, 
1948, reads as follows: 








Mr. Gatchell propounds the question of whether or not to amend our order of 
June 6, 1946, authorizing issuance of license for the above project, so as to allow 
a full 50-year license period instead of the 3244 years set by the present expiration 
date of June 30, 1970. It seems clear that the licensee herein has taken over an 
abandoned project and built an entirely new development, thus distinguishing 
this case from the two instances mentioned in Mr. Gatchell’s memorandum in 
which we declined to grant the longer period asked for. It is my feeling that 
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this would be a proper case in which to grant a full 50-year license, and I, there. 
fore, recommend that the Bureau of Law be instructed to draw a modification of 
our previous order to accomplish such a result. 

Is it not correct that the applicant in project 1940 purchased the 
project at a receiver sale and the State commission had ordered the 
project to be sold for noncompliance with State regulations ¢ 

Mr. Gatcuett. That is correct. And the two cases not mentioned 
in Mr. Draper’s memorandum are cases of constructed projects alone 
and that is why it was distinguishable in this Tomahawk, where they 
were reconstructing, where they put in some money, put in a substan- 
tial sum, and these projects cost a lot of money, where they put in a 
substantial sum and they needed a 50-year term, and that is why 
Commissioner Draper recommended it and the Commission has 
given it. 

Mr. McLaveuurn. So there is a distinction. 

Mr. Gatcuetn. A distinction not as to where there is a new de- 
velopment. ‘The Commission has followed a uniform policy on that. 
That is not the same policy, however. 

Mr. McLaveutin. Has the Commission followed a uniform policy 
of granting licenses for previously constructed projects effective as 
of January 1, 1938, in those instances where the applicant was not 
the original owner of the project? Do we have a list of such cases? 

Mr. Gatcue.y. The 17 cases listed by Mr. Farley in the earlier 
memorandum that you referred to are all cases in the category of 
previously constructed projects. 

Now whether there was a change of ownership would be wholly 
immaterial in deciding whether or not to issue a license effective 1948 
and running through 1970 as to those constructed projects which 
were not associated if the license was issued with a new development. 

Mr. McLaveuttn. Well, Mr. Farley didn’t make that distinction, 
sir, in the memorandum. 

Mr. GatcHe.i. Because he didn’t need to. 

Mr. McLaveuturn. Because he recites with reference to this very 
problem that—this is on page 2 of his memorandum of April 5, 1954, 
third paragraph: 

In three cases— 
which were three of the seven just cited— 


projects had been constructed prior to 1920 by interests not related to the 
applicants, and in one case the applicant was the original constructor and the 
projects were reconstructed by the applicants after 1920. The licenses for 
these projects (1940, 1966, 1980, and 2056) were made effective as of the 
time of reconstruction and for 50 years from the effective date. 

So he made the distinction when he listed the 17 cases. 

Mr. Garcuety. I fail, Mr. McLaughlin—and I am not trying to 
avoid it at all—I fail to see a distinction. ‘These 17 projects—— 

Mr. Fartery. I think, since it is my memorandum, although I men- 
tioned that two of the three cases were owned by other than the 
applicants and one case where the applicant was the original owner, 
that had no significance to me. The significant point was that these 
projects were recently constructed prior to 1920, but were recon- 
structed after 1920, and the licenses were made effective as of the 
time of the reconstruction and for 50 years after it. 
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That is the significant part of it, regardless of the ownership or 
change in ownership. , 

The CuHarrMan. It is after 12 o’clock. Mr. McLaughlin will take 
approximately another hour to conclude. I think probably we had 
better recess for the noon hour. Would it be convenient to be back 
this afternoon for a while, Mr. Kuykendall? 

Mr. KuyKenpatu. Yes, Mr. Chairman. 

Mr. Sturck. Before we conclude the morning session, Mr. Chair- 
man, perhaps a very brief statement by me would clarify the record 
in this. 

The Cuarrman. Commissioner Stueck, will you come around a little 
closer ? 

Mr. Srueck. The record is a bit indefinite on this matter of the 2 to 
1 vote on the Montana Power case. I was not in the city at the time 
the vote was taken. I was in attendance at a meeting of the Inter- 
American Bar Association as a delegate from the American Bar Asso- 
ciation, and as a representative of the Federal Power Commission I 
delivered a speech to that meeting. 

Had I been in attendance, I would have voted with the majority. 
My firm impression is that the entire Commission was in accord on 
this matter. Why Mr. Draper dissented, I am unable to say. 

That is all. 

The CHarrman. Very well. We are glad you had an opportunity 
toclear the record, particularly that question. 

The committee will recess until 2 o’clock. 

(Whereupon, at 12:17 p.m., the committee recessed, to reconvene at 
2 p.m. the same day.) 

AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 
Mr. McLaughlin, you were in the process of a question and I cut 
you off so you can take up where you left off. 


TESTIMONY OF HON. JEROME K. KUYKENDALL; ACCOMPANIED BY 
WILLARD W. GATCHELL, JOHN C. MASON, AND WILLIAM R. 
FARLEY, FEDERAL POWER COMMISSION—Resumed 


Mr. McLaveuuin. Yes,sir. Thank you. 

Mr. Gatchell, as I recall, at the conclusion of this morning’s hear- 
ings you had raised the question of these seven projects as being prece- 
dent for the Commission’s action in the Montana Power Co. project 
2188, and that of the seven cases you referred to, six of them are con- 
tained in the testimony of Chairman Kuykendall before the Senate 
committee. 

That is correct, is it not? 

Mr. GatcHet. Yes, sir. 

Mr. McLaveu.in. Now with reference to those cases which you in- 
dicated the Commission felt were precedents in the Montana Power 
Co. case, would you agree that of the six referred to by Chairman 
Kuykendall in his testimony there are only two which pertain to a 
combination of previously constructed and proposed projects ? 

Mr. Gatcueti. No, sir; I would not agree with that at all. 

Mr. McLaveutin. It is at page 266 and 267. 
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Mr. Gatcuett. Thank you. Tomahawk, of course, one of the six 
was not a packaged deal. That wasa reconstruction. The Big Quin. 
nesec Falls—— 

Mr. McLaveutrn. What number is that? 

Mr. Gatcuety. That is project 1980 of the Wisconsin-Michigan 
Power Co., one of those mentioned by the chairman on page 267, and 
was a package deal, by which I mean it called for the reconstruction 
of an old dam and powerhouse originally built in 1914. 

The dam was to be replaced but it was at the same place and 
new powerhouse built which would eventually replace the old power. 
house, so we had old and new. 

Now the Holyoke Water Power Co. was also, as we look at it, a 
package deal, and that is project 2004. 

Mr. McLaveutin. Yes, sir. 

Mr. Gatcuetu. Project No. 1966, the Wisconsin Public Service 
Corp., which was at Grandfather Falls on the Wisconsin River, was 
a proposed new powerhouse to replace the old one. And that was for 
50 years. 

Mr. McLaveuurn. That is not what you would call a package deal? 

Mr. Gatrcuety. No, I would not think that was a package deal; 
no, sir. 

Nor would I think that the St. Anthony Falls project, No. 2056, was 
a package deal ; no, sir. 

That was the lower falls; the Army Engineers put in a new dam 
at the upper falls as a navigation facility, and a new dam at the lower 
dam as a navigation facility with a lock in it, and this was merely for 
the powerhouse at the lower dam. 

Mr. O’Hara. That was a Minnesota case? 

Mr. Gatcuetn. Yes, sir; Minneapolis, Minn. 

Now, on page 268 he refers to project 2077, which was the Con- 
necticut River Power Co. McIndoes and Comerford constructed proj- 
ects, and the Littleton, which was a new development and therefore 
that was a package deal. 

Mr. McLavenutn. Therefore you consider three of them, not two 
of them, as package deals; is that right ? 

Mr. GatcHety. Is that how it came out ? 

Mr. O’Hara. Yes, sir. 

Mr. Garcueti. Whateveritis. Yes, sir. 

Mr. McLaven.n. Now with reference to the 7omahawk case or 
rather the project No. 1940 which is the first in chronological order, 
is that correct ? 

Mr. Gatcuetn. Yes, sir; 1940 is the Tomahawk case. 

Mr. McLaveuttn. Yes, sir. 

That was the situation referred to this morning wherein the pre- 
vious project owners lost the development by action of the State com- 
mission, and it was purchased by the-——— 

Mr. GatcHeti. Wisconsin Public Service Corp. 

Mr. McLavenuin. Yes, sir; it was purchased by the company ulti- 
mately licensed by the Federal Power Commission. 

Mr. GatcHet. Yes, sir. 

Mr. McLaveutin. Would you agree, then, that that fact situation 
distinguished it from the fact situation that existed in the J/ontana 
Power Co. case? 
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Mr. Gatcuety. No, sir; because the change in ownership, as we 
look at it, has legally no effect at all upon the occupancy of a stream 
where they should have Federal authority. They could change the 
ownership a half dozen times, and, as a matter of fact, the Commis- 
sion has had many of them where there have been changes of owner- 


ip. 
on made no distinction in issuing the license. The term is still the 
same. It depends upon three criteria: First, is the project to be 
licensed one which was construction prior to 1920, and no new facili- 
ties to be included? Then they fixed 1970 as the expiration. 

That category is the one that is in the 17 that are listed by Mr. Far- 
ley, and many more since 1954 have been similarly licensed, with 
1970 as the expiration date. 

That is the first category. 

The second category is where there is a construction after 1920, or 
a reconstruction of one that was built prior to 1920, reconstruction 
after 1920. 

At the time of the license there is no new development proposed. 

In those cases the Commission has given 50 years from the date of 
construction or reconstruction. That is the second category. 

The third would be the one where there is a package deal, and the 
new development is made after the license is to be issued. 

Mr. McLavenuturn. Could you furnish for the subcommittee, Mr. 
Gatchell, a list of cases wherein the applying project owners were 
penalized for the failure of the original project owners to file? 

Mr. Garcue.. I will be glad to give you a complete list which will 
take the 17 that Mr. Farley has given you and some more and give 
you a complete list just as you asked. 

Mr. McLaveuturn. Well, sir, as I understand, of the 17 Mr. Farley 
indicated, those 17 do not fit in the category of the question I just 
directed to you. 

Mr. Gatcne.i. I thought they did. You said where they were 
penalized as to the license terms. 

Mr. McLaveutin. I said where different project owners applied 
for the license. 

Mr. Garcuety. I beg your pardon? 

Mr. McLaveutin. And were penalized for the failure of the original 
owners to file timely 

Mr. Garcuety. We will have to examine them because we made no 
distinction in the issuance of a license as to whether the project license 
was owned by that same company at the time it was originally con- 
structed, we made no distinction and I will have to have them ex- 
amined to get them. 

Mr. McLaveutin. Perhaps Mr. Farley could help you because he 
made a distinction. 

Mr. Garcueiy. Oh, surely, we will be glad to get them for you. 

Mr. McLaveutin. I mean he did make that distinction in his 
memorandum. 

Mr. Garcuety. He told you this morning, Mr. McLaughlin, that 
that distinction of change of ownership has not figured in the staff or 
the Commission contemplation. We make that in all sincerity, because 
that is the way we think it is. 
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Now we will give you what you want but we have not regarded that 
as a distinguishing factor. 

Mr. Mason. To be specific on that I am trying to get what you mean 
because I will be working on the list, too. 

Mr. McLavuecuuin. Certainly. 

Mr. Mason. Are you really asking us for a list of the projects in 
which ownership changed between, say the January 1, 1938 effective 
date of the license and, say, the 1955 date when the license was issued, 

There was a change of ownership in that retroactive. 

Mr. McLaueuurn. Not 1955, Mr. Mason. 

I have in mind a situation where the original owner or an owner 
prior to the persons who owned the project when the application was 
made, and, the original owners, let’s call them the original owners, 
failed to file for the application. Then the Commission later issued a 
license to subsequent owners and penalized them for the failure of the 
original owners to file, penalized them, by that I mean issued a license 
as if the applicants should have done what their predecessors did 
not do. 

Mr. Mason. Thank you. 


(The following information was later submitted for the record :) 
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Mr. McLaveutin. Well, is it not correct, Mr. Chairman, or Mr. 
Gatchell, that the only reference in the Commission files of the proj- 
ect 2188 proceedings was the single reference in Mr. Farley’s memo. 
randum to the Commission dated 1956 and by reference I mean to g 
previous case similar to the-—— 

Mr. Garcuetu. In answer to your question, it is unquestionably 
“Yes.” That is in the files though, sir. 

Mr. McLaveutin. Yes, sir. 

Mr. Garcuetu. Because I must repeat that I know of no single in. 
stance where this matter has come up since 1942 where the Commis. 
sioners themselves have not had very serious consideration and dis- 
cussion, both with—among themselves and with—the staff, and go 
over these precedents so that the files are not the final and complete 
statement of what has been considered. 

Mr. McLaveutin. Nov, is it not correct in reference to the Far- 
ley memorandum of February 23, 1956, that this single reference to 
a previous case is stated in the alternative, that is the second para- 
graph on page 2 which reads: 

Should it be decided that the proposed Cochrane project cannot be licensed, 
then the Commission could dismiss the consolidated application for project No, 
2188 and act on the several applications for the individual projects. Memo. 
randum reports have heretofore been forwarded for project Nos. 2109, 2115, 
2120, and 2122, and are being forwarded for project Nos. 1274, 1916, 2123, and 
2127. It is my understanding that the order issuing license for project No. 2109 
is outstanding but stayed. 

Should it be decided that the proposed Cochrane project can be licensed and 
the pattern of the order issuing a 50-year license to Tapoco, Inc. and Carolina 
Aluminum Co. for the Tallassee project No. 2169 on the Little Tennessee River 
covering the proposed Chilhowee development and the constructed Calderwood, 
Cheoah, and Santeetlah developments is followed, then the commission could 
issue a license for project No. 2188, rescind the order authorizing issuance of 
license for project No. 1274, and dismiss all pending applications other than for 
project No. 2188 as set forth in section 18 beginning on page 13 of the attached 
memorandum report. 

Now is that correct that that reference to the Alcoa case is in the 
alternative ? 

Mr. GarcHetu. It is, yes, indeed; and I would agree with every- 
thing that he says there today. 

Mr. McLavueuttn. So that at the time that the memorandum re- 
port was prepared, the staff was not sure of just what the Commis- 
sion practice was at that stage ? 

Mr. Gatcueti. Oh, no, no; it does not indicate anything of the sort. 
It was suggesting two alternatives: One, if you don’t want to license 
Cochrane, if you don’t think it is an economic development, if it is 
not making the best use you have got the eight other projects as to 
which you issued a show cause order and they filed applications for 
them and we have already reported on them, and you can go ahead 
and license those as you licensed Moroney. 

I say that is one alternative. 

If, on the other hand, the Cochrane development, which was a 
60,000-kilowatt plant, a dependable capacity of 60,000, and that is a 
pretty good sized plant, if that is dependent upon the water control, 
dependent upon upstream reservoirs for water control and is, there- 
fore, a part of the whole unit of development of this section of the 
Missouri River above the falls, from the falls on up, then it comes 
within the Little Tennessee, Santeetlah, and Cheoah principle. 
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Mr. McLavucuiin. By coming within the principles of the L7ttle 
Tennessee case, project 2169, you mean then project 2169 was a 
precedent 2 

Mr. Garcuetyt. Undoubtedly; yes, sir. 

Mr. McLaveutrn. All right. 

Now, if project 2168 was truly a precedent for the term of the license 
in project 2188, why was it that the license in 2188 was backdated to 
1948 whereas the Alcoa Co. obtained a full 50-year license ? 

Mr. Garcue.. That, I thought I explained that before. They had 
had this show-cause determination, show-cause proceeding and deter- 
mination of jurisdiction in December of 1948 or whatever the time 
was, in 1948, and we thought that this whole thing was a package deal, 
and it was therefore dated back. 

Now, in the Little Tennessee case, the Chilhowee project, not like 
the—factually not like the Missouri River, had the best development 
at Chilhowee, a very, very desirable development so that the major 
economic significance, and the one which, if I had been a commissioner 
would have influenced my thinking and I cannot speak for them, the 
Chilhowee project was yet to be built. 

Now, you will recall, Mr. McLaughlin, that on the Little Tennessee 
River the Commission had told the Aluminum Co. that the Fontana 
site was one which was subject to FPC jurisdiction, and when they 
filed their declaration of intention and we found jurisdiction, they 
gave up the Fontana development, turned it over to the TVA, and the 
TVA constructed the Fontana project. 

Now, these three little plants, the Cheoah, Calderwood, and the 
Santeetlah, were only economic, of economic significance in Chilhowee 
because they had the whole thing to go there, and Chilhowee was the 
major consideration in that one. 

hat is why I would think the Commission would have been justi- 
fied in dating the license in the Little Tennessee as it did. 

Mr. McLaveuun. There is that difference, correct? 

Mr. Garcuet. Correct. 

Wait just a second, excuse me. 

Mr. Farley calls my attention to one other factor which I had 
overlooked. We had jurisdiction, unquestionably, over the Little 
Tennessee River, but Cheoah and Santeetlah were on the tributary 
of the Little Tennessee River, and jurisdiction over those plants was 
not established until just before the issuance of the license, which 
made quite a decided difference in those cases. 

Mr. McLaveuurn. And it was a year before—— 

Mr. Garcuety. Well, it was not 10 years before, 12 years before 
as it was in the Montana case. 

Mr. McLavueuutin. If the two cases were consistent, the license in 
the Alcoa case would have been backed. 

Mr. GarcHe.y. Practically consistent because this determination 
of license, they took us into court, and the applications for the pack- 
age deal, if I may call it that, were all really right around the same 
period, and there was not the time lag in there that there was in 
the Montana case. 

All I can say is that is just the way it appears to me. 
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Mr. McLavenun. Mr. Chairman, do you disagree with the view 
that the Commission’s action in these two cases negated the principle 
in the Metropolitan-Edison Company case ? 

Mr. KuyKenpau. The two cases? 

Mr. McLaveuun. Project 2188 and 2169, Montana’s and Alcoa's 
case involving the package deal. 

Mr. KuyKeENnDALL. Do I disagree with that ? 

Mr. McLaveuttn. Disagree with the view that the Commission’s 
action in these two instances have negated the principle in the Met. 
ropolitan-Edison Company case, the principle as mentioned previ- 
ously in the testimony, to the effect that an unlicensed project should 
be in no better position than a licensed one. 

Mr. KuyKenpauu. Well, I do think—that is the language you 
read this morning, I believe, was it not ? 3 

Mr. McLavueuuin. Yes, sir. 

Mr. KuyKenpat.. From Metropolitan-Edison ? 

Mr. McLaveu.in. Yes, sir. 

Mr. Kuyxkenpatt. I think it is oversimplified in that Metropoli- 
tan-Edison case, and because there is this question of whether we do 
have jurisdiction or not, whether the waters are navigable or wheth- 
er they affect navigability, and I think personally, as I said this 
morning, that the law has changed over the course of years, so I 
think you oversimplify it when you say that a determination made 
this year, that this stream is now navigable, means it is always 
navigable. 

I believe, and I think most lawyers would, although maybe Mr. 
Gatchell would not, and I do admit he is probably the greatest ex- 

, pert in the field, that the courts might have made a different deter- 
mination 20 years ago. 

Mr. McLaveuiin. You are referring now to this concept of proj- 
ects being legally in trespass having been 

Mr. KuyKEnDALL. Yes, sir. 

Mr. McLaventin. I see. 

Has the Commission in that policy—that theory was held by the 
Commission for a number of years; was it not ? 

Mr. KuyKEnDALL. Yes. 

Mr. McLaveunt.rn. Has the Commission made any legislative recom- 
ar since the Supreme Court case trying to reestablish that 
policy ? 

Mr. Kuyxenpatt. To reestablish it ? 

Mr. McLaveuurn. Well, I understand your statement to be that 
the Supreme Court has negated the effect of that theory of the Com- 
mission. 

Mr. Kuyxenpati. No; no. The Supreme Court, I believe, has by 
its broad language, in effect, made many projects subject to our juris- 
diction which previously were deemed not to be subject to our juris- 
diction. I don’t know of any Supreme Court decision that has dimin- 
ished our authority in that regard. 

Mr. Gatcnetn. Mr. McLaughlin, if I may just supplement that. 

I think you are confusing jurisdiction and the reference in the 
early Commission decisions of these unauthorized projects being in 
trespass. 
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We used that language in the early cases without following the 
logic of it. In the Duke Power decision recently, the Commission 
there for the first time presents the logic of what they are doing with 
reference to whether these projects were in trespass, not with refer- 
ence to whether they were jurisdictional, and they decide that since 
the jurisdiction spoken of is dependent upon the commerce clause, 
that the word “trespass” which relates more to a proprietary interest, 
does not strictly — have applicability in this connection. 

They have not changed in any respect their concept of jurisdiction 
over the years, because that is the fundamental basis upon which 
licenses are issued. 

They have dropped this reference in the Duke Power Company 
case; they have dropped this reference to being in trespass. 

Mr. McLaucuuin. That reference had been used at the Commission 
for anumber of years ? 

Mr. Gatcuett. The Commission did in many of its decisions, but 
in Carolina Aluminum and in the Duke Power cases, these recent ones, 
Ispeak of opinion No. 312. 

Mr. McLaveuuin. Which was issued May 19 of this year? 

Mr. GatcHeLt. May 19 of this year and the Duke Power Co. issued 
September 17 of this year. 

r.McLavenuin. This year? 

Mr. Gatcue.t. The first one was project 2197 and the second one 
was 2232. 

There they discuss this question of trespass, but never in any case 
that I know of has the Commission wavered on this matter of juris- 
diction and we have been hauled into court on many occasions and 
we have yet to lose one of these jurisdictional cases and I can assure 
you, because I have been batted around in many of these courts, it 
is a very severe test of our legal basis and a very direct challenge to 


what we are doing when we get into a jurisdictional dispute with 
these companies. 


Itisa tough fight. 

Mr. McLaveuuin. All right. 

I assume you also realize, Mr. Gatchell, they do not pertain to 
jurisdiction ? 

Mr. Garcue.u. No, sir; but when you refer to trespass as being a 
change, dropping the word “trespass” you should not assume that that 
means the Cameleon has changed its policy nor do I think that that 
has had a thing to do with the license terms. 

These plants were unauthorized. The question as to whether they 
should have had authority has been determined as in the Duke case 
just in September of this year. 

Mr. McLaueuutn. They have had something to do with the term 
of the license ? 

Mr. Gatrcuett. The word “trespass” or the concept of being in 
trespass has had nothing to do with the term of the license. The 
whole question has been whether it was on a stream like the Con- 
necticut River, in the lower sections there, as at Holyoke, where they 
should have known that it was subject to jurisdiction or other streams 
where they should have known, as in the Wisconsin River. 

But it has not had the appellation “trespass,” or the reference to 
trespass has not had any reference to the license terms. 
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Mr. McLaveutin. I defer to your experience but my understanding 
is that the Commission has on several occasions stated that the reason 
that they have backdated the license in previously constructed projects 
not theretofore under license was because from 1920 the projects in 
trespass and therefore the term of the license could be such that it 
would be terminated on June 30, 1970. 

Mr. Gatcuett. You are absolutely correct and I suggest to you 
that they use the words “in trespass” there as having a different mean. 
ing from the word—from what the words actually mean. They are 
suggesting that they were operating without requisite Federal 
authority. 

Mr. McLaveutin. I see. 

Mr. Garcueiy. And not in the proprietary sense that if you owned 
Black Acre and I go on Black Acre without your authority, I am in 
trespass. They are not using it in that proprietary sense, and, there- 
fore, later on when they come in in the Carolina Aluminum case, that 
they decided on May 19 of this year, and in the Duke Power case, they 
decided September 17 last, they dropped that as being not quite an 
exact use of the term “in trespass”; they do not change in any respect 
with reference to whether the companies had or did not have authority, 

Mr. McLaveutin. I would like to make reference to project 2004, 
just as you did in passing, that is the Holyoke Water Company case 
which you have cited as a precedent. 

Is it not a fact that in that instance the examiner’s decision was 
not excepted to and in the course of the Commission’s procedure the 
initial order and decision were adopted by the Commission. 

Mr. Gatcue.u. I would not say that it was adopted by the Com- 
mission, Mr. McLaughlin. 

These cases, as I say, have been up where there was considerable 
discussion. 

Now it happened that this Holyoke Water Power case came along 
at a time when there were some bills pending in Congress. One of 
them was known as the Miller bill, to change the Federal Power Act 
application to streams, including the Connecticut River. And by 
reason of the Commission’s activities in the Holyoke Water Power 
case, that was one of the projects that was referred to in this legisla- 
tion, and I appeared before this House Committee on Interstate and 
Foreign Commerce in opposition to that bill because the Commission 
felt very strongly that it was unwise to change its jurisdiction and 
take these projects out. 

So I would be the last one to say that the Commissioners who were 
there then, and it was Chairman Smith and Commissioners Buchanan, 
a a Olds, and Wimberly, were unaware of what the examiner 
said. 

I think they were very much aware of what the examiner had said, 
and they took his decision as correctly stating the law, correctly stating 
the facts, and, therefore, since no exceptions had been filed, they per- 
mitted it to become the action of the Commission, which was just the 
same as if they had themselves adopted that order. 

Mr. McLaveuuin. But, will you agree, Mr. Gatchell, that the files 
of the Commission, and I refer now to both the formal, the informal, 
and the correspondence files, do not in any way reflect that the ex- 
aminer gave any consideration to this problem of the term of the 
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license nor was there any discussion of it in the hearings which were 
conducted ? 
Mr. GarcHeLL. I would say, on the contrary, Mr. McLaughlin. If 
ou will read the brief which I filed with the examiner, you will see 
that the license term was very, very seriously considered, and I think 
the report of the examiner, which you will find in volume VIII of 
FPG, at page 471, if you will read that you get all that the examiner 


s. 

Arr. McLavueuuin. He does not make any reference to it. 
Mr. GatrcHe.i. But you said that he did not consider 
Mr. McLavueuurn. He did not state what the license 
Mr. GATCHELL. You state the files do not show that he did consider ; 

hedid. I know it was a very important consideration, and, of course, 

they did give them a license for 50 years from September 1, 1949. 

That date must be wrong—1948, was it not? 

Mr. McLavueuuin. I would appreciate 

Mr. Garcue.L. I think there is a wrong date here—I beg your 
pardon, Mr. McLaughlin, the date is right. The Commission’s ac- 
tion was—it became effective on June 1, 1949, the order became effec- 
tive, and the license became effective from September 1, 1949, for 50 
years. 50 07 ort; 

And you are right, there is nothing more is said than is right in 
the examiner’s decision. 

Mr. McLaveuiin. And that does not discuss the problem ? 

Mr. Gatcuei. It doesnot. It does not. 

Mr. McLavueuuin. Thank you. 

Mr. Kuykenpatu. Mr. McLaughlin, under the law now, the Ad- 
ministrative Procedure Act, even though there are no exceptions filed 
to an examiner’s decision, the Commission has the duty to review that 
anyway, at least that is the way our Commission construes the law, 
and we do. For example, in the Carolina Aluminum case here, there 
were no exceptions filed, but the Commission, of its own volition, 
reviewed it. 

Now, of course, I cannot speak for what the Commission was think- 
ing or how it acted in 1949, but I am not sure that it would be proper 
to assume, as you would with a case in court, that because no appeal 
was taken or no exceptions were filed that the decision automatically 
became effective without any consideration from the Commission. 

Mr. McLaveuttin. Without action by the Commission initiated on 
iis Own motion, it would be the practice of the Commission for it to 
become a final order. 

Mr. Gatcuett. No. The Commission could very well read the deci- 
sion, consider and discuss it, and decide to take no action on it and 
let it become effective. 

Mr. McLaveuutn. Thank you. 

Now, then, Mr. Chairman, was the first clear-cut instance of initial 
Commission action, involving a single development consisting of un- 
licensed existing projects combined with a proposed project, taken 
inthe license given to the Alcoa Co. ? 

Mr. Kuykenpa.t. I don’t believe so. Comerford came before that, 
and maybe some others. 

Mr. Garcuett. The Comerford-Littleton project, No. 2077, was 


issued in 1952, and that is a clear-cut case of constructed projects 
accompanied by a new one. 
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Mr. McLaveuturn. That is the case also where the Commission 
formerly acted on a declaration of independence. 

Mr. Givemath, Well, a declaration of intention, but that declara. 
tion of intention, not on July 4, was related to a different project from 
what was 

Mr. McLaveuttn. The same stretch ? 

Mr. Garcuet. It makes no difference whether it is the same stretch 
or not. The declaration of intention does not apply solely to the 
river; it applies to the project proposed. 

Mr. McLaveututn. May I rephrase the question ? 

Other than the three cases referred to in Mr. Kuykendall’s testi. 
mony as being packaged deals, then the Alcoa case was the first in- 
stance of initial Commission action on a single development consist- 
ing of existing and proposed projects; is that correct ? 

Mr. Garcuetu. The first package deal; no, sir. 

Way back in 1944, the city of Tacoma, project No. 1862, on the 
Nisqually River, embraced not only the Alder oon which was built 
in 1941—in 1944 but the LeGrand plant which had been built in 1919, 
and was a package deal and the license was issued in 1944 for 50 years, 

Mr. McLaveuutn. I must admit, Mr. Gatchell, in reviewing the 
files at the Commission, I had not come across that case as being con- 
sidered in the group we have been discussing, so perhaps it is my 
oversight. 

Other than those, let’s assume for the purpose of the record those 
four cases. Is this the first time that the Commission has so acted in 
the Alcoa case? 

Mr. Gatcuett. I am not trying to avoid you, Mr. McLaughlin, and 
Tam not trying to misstate it either. 

Can you just let the record speak for whatever it speaks on? 

I would rather not answer your question. I just don’t think that 
that is quite an accurate way to do it. We look at the principle that, 
to which you are addressing your attention, we look at that as being 
involved in all of these seven cases that I mentioned, we look at that 
principle as being involved there as well as in some cases which were 
decided after 1955. 

I just am not trying to avoid it but I just don’t think it is accurate 
to say that is the only time. 

Mr. McLavouttin. Let me rephrase the question this way, Mr. 
Gatchell: Is it correct that the Alcoa Co. case was the first case in 
which the Commission so acted that did not involve a declaration of 
intention, a change in ownership or a municipality seeking a license 
or the acquisition of a project that the State had taken away from 
previous owners? 

Mr. Gatcuett. I think the answer to that would be yes, but I don’t 
think that the municipal ownership has a thing to do, as Congressman 
O’Hara asked me this morning. 

The fact that a municipality owns it and the city of Tacoma got the 
project license for project 1862 in 1944, that would have nothing to 
do with the license terms. 

Mr. McLaveuur. The point of my question is that other than those 
four exceptions—if they are truly exceptions, this is the first time! 

Mr. Gatcuey. Yes, sir. 

Mr. McLaventtn. Thank you. 
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Mr. Gatrcue.. I would certainly think that is correct. 

Mr. McLaveutin. Now, getting for a moment to the Carolina 
Power & Light Co., and the Carolina Aluminum Co. cases, projects 
9197 and 2206, that you have just identified as having been the sub- 
ject of opinion No. 312 issued May 19 of this year 

Mr. GatcHe.u. Yes, sir. 

Mr. McLaveuttin. I note that in this particular order opinion there 
is no reference to the project No. 2188 or 2169; is that correct ? 

Mr. Garcuey. I have not examined it with reference to that. 

Mr. McLavueuurn. There is such a reference in the Commission’s 
staff brief but not in the order. 

Mr. GaTcHELL. Well, if it is not in there it is not. 

I have not examined it to see that. It refers to some of them, 
Bellows Falls and Metropolitan-Edison. But if you are trying to say 
does this give a complete résumé of the precedents, it does not. 

Mr. McLavenuin. The point of my question is this: that in the 
project 2188 case which is cited by the Commission staff in its brief 
in December 1957 we had a situation where the license was backdated 
to 1948, when it was issued in 1956. 

Now, in the Carolina Aluminum Co. case, which came before the 
Commission and was the object of an order or subject of an order on 
April 3, 1957, that order licensed the existing projects as of January 
1, 1947, and the proposed project as of the time of issuance, roughly. 

Mr. GatcHeti. That was the first order, yes, sir. 

Mr. McLaueutin. Yes, sir. 

Now, in the Commission’s order, the final order 

Mr. Gatonety. May 1958. 

Mr. McLaveutuin. May of 1958, the Commission does not refer to 
or does not clarify why the Carolina Aluminum project case is differ- 
ent from the Montana Power Co. case and I was wondering if you 
could explain to the subcommittee what was the distinction there. 

Mr. Gatcueu. I think I can, Mr. McLaughlin, as I understand it, 
although of course the Chairman is here. 

The Carolina Aluminum case presented what, to me, is the very 
crux of the consideration that you now have before this subcommittee. 

What are we doing in issuing these licenses ? 

The Tuckertown project had been the subject of a declaration of 
intention some years ago, and the Commission had found jurisdiction. 
They had taken us into court and the court had sustained the Com- 
mission on a collateral issue, namely, that that was not a reviewable 
order. 

They they dropped the Tuckertown project. They came along later 
and said that they wanted to construct the Tuckertown project. 

Now the Tuckertown project is one of a series, High Rock, the 
upstream reservoir is the water control for the entire series, and it 
is the best water control in that section of the fall line of the Yadkin 
Pee Dee River and makes much more economically feasible the lower 
developments because it can control the water and they can use it at 
the time that it is best for them. 

They also had some other developments by Carolina Aluminum 
Co. down there, and two by the Carolina Power & Light, all within 
this one section and all hydraulically integrated but right in the 
middle, a section of the river which had not been developed, and as to 
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which there had been no determination by the Commission other than 
this action on a declaration of intention. _ LM 

So the Commission, when it came to consider this thing, said, in its 
first order “We will give you a 50-year license on your new Tucker. 
town. We will only give you a 40-year license on your constructed 
projects,” dating that from the time, let’s see if I can get the date of 
it—which is not too significant—to be effective as of January 1, 1947, 
when they had the determination. 

“We will give you that, what you might call oddly balanced 
license,” then they came back to the Commission and said “This is not 
one where we are just putting in this Tuckertown project to pro- 
vide power.” The Badin Aluminum Works as set out in the ex- 
aminer’s decision, was a highly borderline project. They could make 
aluminum very much better closer to the sources of large blocks of 
power, where they had already established facilities like the Alcoa, 
over in the Ohio and up in other places, and could get their aluminum 
to use in their plant, they could get it much better and they did not 
know whether they would want to redevelop the Badin Aluminum 
Works. 

In order to develop the Badin Aluminum Works they had to have 
sufficient times on all of their developments to justify the large ex- 
penditure which was to be made. They were going to spend some $14 
million in the Tuckertown project and $20 million in the Badin works, 
and the examiner gives you a very clear illustration of the desir. 
ability of having these developments considered as new undertakings 
and not merely as the issuance of a piece of paper. 

I think that the whole concept of this thing goes to what we are 
trying to do, and this illustrates perfectly that philosophy that has 
animated the Commission since 1931 when I went with them, right 
after they were organized, these licenses are to help the people get the 
best use of the water resources, and the best use means to an a de- 
velopment which is comprehensive. 

It would have been much better had we been able to get jurisdic- 
tion of the High Rock, Blewette, and Tillery projects on the Yadkin 
River right in this section when they were originally proposed be- 
cause I doubt very much that the Commission would have authorized 
them. 

But we did not have jurisdiction and the question of jurisdiction 
was very important so that when the Commission came along on this 
thing they finally said “We will give you the only thing that will 
make possible the Badin Aluminum redevelopment; namely, a 50-year 
license for your constructed projects, and a 50-year license for the new 
one,” so that the whole ball of wax would present an economic possi- 
bility that would justify the expenditure of $20 million in the alumi- 
num works. 

The Congressmen and the Senators from North Carolina impor- 
tuned the Commission to consider this thing because it was of such 
economic importance to the people of North Carolina, and if you are 
dealing with principles, and why things are done, you can pick no 
better illustration than this Carolina Aluminum case 2197 and 2206, 
because this illustrates what we are doing. 

Another one, which I also mentioned, is this Duke Power, if you 
want to get to that. 
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Mr. McLaveutin. I would just like to get back to one of my ques- 
tions, Which was why in the Carolina Aluminum project No. 2197 the 
Commission with reference to the term of the licenses acted differently 
than it did in project 2188. 

Mr. GarcHe.u. I thought I gave you—— 

Mr. McLaveuuin. I am not talking about the economic feasibility 
of it. I am referring now to the fact that in the Montana Co. case 
the license was backdated to approximately the time that the Commis- 
sion issued its final order ordering the company to apply for licensing. 

In the first order of the Commission, in the Carolina Aluminum Co. 
case, before the company petitioned the Commission to reconsider, 
the principle was the same as in the project 2188 case. 

r. GatcHe.L. Well, I don’t think that is at all true. They had de- 
termined jurisdiction in this Carolina Aluminum case right before 
they issued this order—oh, no, it was at the time, was it not—it was 
in this first order of April 3, 1957, in the Carolina Aluminum case 
that jurisdiction was determined and then we went into it more fully 
in this hearing that preceded the examiner’s decision, so that the final 
order which came out in May of this year was really comprehensive. 

It dealt with jurisdiction on a very specific and definite basis as it 
had been dealt with in the Montana case in 1948 and that is one dis- 
tinction. 

The other distinction, Mr. McLaughlin, I sincerely hope you will 
consider as having a great deal of weight, and that is whether or not 
you are issuing licenses or whether you are getting development, and 
the Commission has looked at this as being tied into development. 

In the Montana case it was one more plant in a large system of the 
Montana Power Co. In this case, it was the life or death of the Badin 
Aluminum works which would have been closed down had they not 
gotten a license which would give the aluminum company the economic 
Justification for spending $20 million in a highly borderline aluminum 
operation that would not be justified unless they were able to put in 
projects for the aluminum, not power, projects for the aluminum. 

The pot lines and all that had a 25-year life, and at the end of the 
first 25 years could be reconstructed so as to have 25 years more, 
within the license period. 

Now that is the justification for the difference in treatment, if you 
think it is a difference in treatment. 

I myself am unable to see that it is. 

Mr. McLaventtn. Do you say, Mr. Gatchell, that the Commission 
now considers that the intent of Congress in these matters is that the 
Commission should exercise its discretion as to what is the best com- 
prehensive development ? 

Mr. Garcuett. Mr. McLaughlin, I would say that the Commission 
has never changed. The Commission has never changed, in the years 
I have been with it, on that concept. 

It is doing the same now as it has for some time. It has not con- 
sidered that these licenses should terminate at any specific time just 
as an arbitrary matter. 

It has fixed 1970 on those projects built prior to 1920, because 1970 
was 50 years from the passage of the Water Power Act, and the 
Commission in doing so has gone back because they have discussed 
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these things in their annual reports and discussed them also in recom. 
mendations to Congress on various bills. 

They have gone back to the primary purpose of the Federal Water 
Power Act licensing provisions, 

Now President Roosevelt—— 

Mr. McLaventurn. Excuse me for interrupting, Mr. Gatchel], 
This is a very technical field, and I would like to get right on the 
point, whether or not the Commission believes that the intent of 
Congress is that the Commission is to use discretion as to what is the 
best comprehensive development. 

Mr. Garcue.y. I don’t think there is any question on that narrow 
point. Of course, nobody else—the Commission must use its disere. 
tion as to what is the best comprehensive development and that is 
one reason why President Roosevelt said, in 1908, in the Rainy River 
veto message, that they should have as one of the standards by which 
these projects are developed, the comprehensive development, and he 
recommended that there should be some agency charged with that 
responsibility, which he thought could be the Chief of Engineers, and 
eventually was made the Federal Power Commission. 

It is the discretion of the Commission, yes. 

Mr. McLaveuuiy. But in June or rather July of 1954, did not the 
Commission feel that perhaps this discretion, so-called, should be 
committed to a promulgated rule? 

Mr. Gatcne.u. Oh, no, sir. No, sir. .What the Commission pro- 
posed in the proceeding of—rulemaking proceeding R-139—was the 
adoption of some formula by which those parties who were unauthor- 
ized in operating projects that needed authority, could know in ad- 
vance some of the considerations that were to be given and so it pro- 
mulgated this rule. 

Mr. McLaveutin. It proposed it ? 

Mr. Garcue.i. It proposed it, I beg your pardon, I misstated it. 
It proposed this rule, and as I had anticipated myself because we 
had struggled with this thing on the staff level for many years, as I 
had anticipated almost all of the replies were to the effect that it was 
impossible to lay down a strict rule which would do equity in every 
case and therefore they recommended that the Commission leave it up 
to the individual cases, which was the decision of the Commission 
when they finally terminated that R-139 proceeding. 

Mr. McLavennin. But did they not; does not the history of the 
Commission show that in these cases of unlicensed projects being put 
under license that in fact they did in fact have a strict rule that lasted 
for 13 years in at least 17 cases ? 

Mr. Garcuett. It does not. I think, Mr. McLaughlin, there is one 
thing that is clear, is that there has been a progression in the think- 
ing of these companies that are operating these projects. 

At first there was the most bitter animosity against the imposition 
of a license even on those streams where they were known to be 
navigable. 

Now, the chairman and I don’t happen to look at the Supreme 
Court’s magnificent decision in the New River case with the same eye, 
but it is probably due to the fact that I went down to New River a 
month after I came back from my honeymoon, and dug up witnesses 
who had used the New River for boating, taking boats from one State 
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to another, and I have been through that bitter fight and I knew how 
determined the power companies were to resist the imposition of 
licenses and how 41 States joined with the Appalachian Co. because 
there was such doubt as to the constitutionality of the Federal Water 
Power Act and as to the jurisdiction of the Commission even where 
the stream was navigable and as to definitions of navigability. 

Now, finally when that case was determined in 1940, there seemed 
to be a decided change in the thinking of these power companies and 
they, for once, did not resist the imposition of these conditions that 
they had theretofore resisted, but were more amenable to the license, 
and also in the unlicensed wane proceeding, we found it a little 
easier, but they were still adamant on one phase of it, and that was, 

ou had to demonstrate Federal jurisdiction and until you did demon- 
strate Federal jurisdiction, by George, they were not going to come 
in and I am not criticizing them because had I been representing any 
power companies I would have taken exactly the same position. 

This is a country where we live under law and not arbitrary decision 
and these companies are entitled to have their day in court. 

Now, having their day in court, does not mean that they are per- 
mitted to go on forever with an unauthorized project. We have im- 
portuned Congress time and time again to give us money for this. 

Mr. McLavuenuin. Yes, sir. 

Mr. Garcuett. But it has interfered with other work and therefore 
Congress very wisely, I think, did not give us money when we had 
some other things to do first, and it has meant that theses companies 
have been mortified in their determination to remain out, because we 
could not go after them. 

It takes time and it takes money and it takes men who are expe- 
rienced and able to argue these cases as they should be argued. 

Mr. O'Hara. Might I ask one question, Mr. Chairman, at this point? 

The Cuamman. Mr. O’Hara. 

Mr. O'Hara. Mr. Gatchell, would you say that in the problem which 
is before the Commission there has undoubtedly been, in your lifetime 
and experience on the Commission, a situation where the Commission 
had to regard the overall rights or the overall development of these 
precious rights which were being exercised, that were used? 

For example, if two applicants came in for the same license, for 
the same privilege, on a stream, one which only envisaged a narrow 
service of public utility service, and another which had a much wider 
vision of service, that it would be the responsibility of the Commission 
to weigh and determine which was going to render the best public 
service to the right on the river of that license and it would be their 
responsibility to weigh all these facts and make their decision based 
upon all of the evidence which would be presented to them ? 

Now, isn’t that about the situation and that is why it is difficult 
sometimes to analyze a principle because you have two separate and 
distinct sets of facts which change the decision but not the principle, 
is that stating it fairly ? 

Mr. GarcHett. You have stated what to us has been the primary 
consideration, and I might add, Mr. O’Hara, that I think the Com- 
mission’s proceeding in R-139 was an open invitation to people to 
come in and make suggestions. 
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The Commission has proposed to Congress that if there is somethin 
being done here that is not right, this committee is one which coul 
originate legislation to correct it, but when you do, you are up against 
some very tough problems as to how to write legislation that removes 
the discretion which the Commission now exercises and puts it in q 
straitjacket and yet accomplishes what you want. 

You can write legislation and it would be a simple thing to do, 
saying that any project that is operating without requisite authority 
shall get a license that expires in 1970, period, and then you would 
have no redevelopment as you have at Tuckertown and as you had on 
the Catawba River or will have with the Duke Power and you would 
not have these things which to me are far more important than the 
mere license instrument that the Commission may issue. 

When you get your water resources developed you are making some. 
thing for the country that will last forever. 

When you issue a license that stops development you are not help- 
ing anybody and I think when you say that the Commission has to 
consider each case, you are pointing to the very necessity for the exer- 
cise of discretion. 

While this is a government of laws it has to be administered by 
men who exercise discretion and I don’t think that there is a thing 
that has been mentioned here today to show that the Commission hag 
abused the discretion which it must exercise. 

Mr. O’Hara. That is all. 

Mr. McLavucuurn. Mr. Gatchell, then the situation as it stands now 
is that the Commission believes that the intent of Congress was for it 
to use its discretion, is that it? 

Mr. GatcHeELL. Right, sir. 

Mr. McLaveuun. What can be said for the words of the Commis- 
sion in its order of February 1955 which read in part— 

It has been the general practice of the Commission in the past to issue licenses 
for projects constructed without prior valid Federal authority to fix 1970 as 
the termination date of the license in those projects, et cetera. 
which refers again to the 17 cases which we have discussed previously. 

Mr. Gatcuet. All of which were for constructed projects alone 
and not package deals. 

Mr. McLaveutn. That is right, sir. 

Now we have a situation where we have a package deal and the Com- 
mission is using its discretion, is that right ? 

Mr. GaTcHELL. But it is using its discretion on a different situation, 
as Mr. O’Hara pointed out. 

Mr. McLaveuuin. Yes, sir; I appreciate that. 

Mr. Gatcuett. But the Commission is still using its discretion; 

eS, Sir. 

* oie. McLaveutin. Whereas in the past it followed a general prac- 
tice? 

Mr. Gatoueti. It followed—— 

Mr. KuyKenpauu. That was still using discretion. 

Mr. Gatcuet. Using discretion and following the same principles, 
Mr. McLaughlin. I cannot see the slightest variation in the ° 
mission’s thinking in this, and I have been fortunate in being privileged 
to discuss this with “very Commissioner who has been on the Commis- 
sion since 1938, every one of them, and they are sincere men trying to 
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do a good job and you cannot tell me they have not explored all the 
avenues and all of the considerations and have not said time and time 
again, ’ This thing needs examination.” 

Why, in this order of May 18, in this Carolina Aluminum case 
they say, “We would welcome any additional criteria which the Con- 
gress may establish,” and so on. 

Mr. McLavenutn. I appreciate that, Mr. Gatchell, and I was won- 
dering if you could answer one final question for me and that is this: 
In the Carolina Light & Power Co. case which was the subject of the 
opinion No, 312 issued jointly applicable to both Carolina Aluminum 
Co. and Carolina Power & Light Co., the Carolina Power & Light 
Co. came into the Commission with an ppp ticetson for ees projects 
which had been unlicensed and they added thereto a proposed generat- 
ing unit at the Tillery development, is that correct ¢ 

.GATCHELL. Yes, sir; just one unit. 

Mr. McLaueuuin. Yes, sir. 

Mr. GaTcHeELL. Yes, sir. 

Mr. McLavuexHuin. Now does this open the door to all those still un- 
licensed, previously constructed projects which are operating without 
valid Federal authority to come into the Commission and now say, 
“We are going to add something to our project, therefore, will you li- 
cense us for 50 years from the time you make the addition ¢” 

Mr. Garcue.y. I cannot speak for the Commission on that, Mr. 
McLaughlin, but so far as I am concerned, it does not open the door 
linch. The Commission considered in this case that all of those proj- 
ects in the fall line of the Yadkin Pee Dee River and there were five 
then in existence, including two of the Carolina Power & Light were 
so integrated hydraulically, their water operations so tied together so 
closely, that is was to the advantage of everybody including the pub- 
lic to have the licenses coterminus, and to have those all treated as a 
complete unit of development, notwithstanding the diversity of owner- 
ship between the Carolina Aluminum and the Carolina Power & 
Light, and if some other person, some other company comes in for a 
license where the project is constructed and is operating without requi- 
site authority wd only proposes to put in a single unit, I would not 
think that that would take it out of the class of those 17 cases that you 
keep speaking about. 

would think it would be in exactly the same class. They have got 
to make a substantial improvement and the Commission has always 
uired that, so far as I know. I hope they always will. 
r. McLaveuun. Thank you, sir. 

I had intended to conclude with that question but you brought 
something up which I would like to just ask one further question 
about. Tatnliter.) 

That is this: You spoke a little while ago about the Commission 
making a first determination as to jurisdiction in the Carolina Alumi- 
num Co. case, in the Commission order; is that correct ; 

Mr. Garcuet. I confess, I cannot keep all of these things straight, 
Mr. McLaughlin. 

My legal assistant from the Bureau of Power, Mr. Farley, who 
knows a lot more about this than I do, and is invaluable, calls my 
attention to the fact that you will find a full chronology of this on 
page—starting on page 19 of the examiner’s decision in that case, and 
the jurisdictional findings. 
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He makes jurisdictional finds for the first time. 


The Yadkin-Pee Dee River is a navigable water of the United States, at leag 
up to Cheraw. 

Mr. McLaveuurn. That is fine. Is it not correct that in December 
of 1947 the Commission issued an order to the company to apply for 
a license for these developments ? ew 

Mr. Gatcuett. No; what the Commission did in 1937 was an en. 
tirely different thing. 

Mr. McLaueuuin. 1947? 

Mr. Gatcuet. No; it was 1937. I am sure, because we had a court 
case on that. 

Mr. McLaveuurn. I am talking about the Carolina Aluminum 
case. 

Mr. Gatcueti. That is what I am talking about; the Tuckertown 
is what you are speaking of. a 

Mr. Mason. Could I help you with that? I am familiar with it, 

Mr. McLavuenuuin. Yes. 

Mr. Mason. On the D.I. proceeding on the Tuckertown project, 
when the Carolina Aluminum said they wanted to construct, the 
Commission found that new proposed development would affect the 
interests of interstate and foreign commerce in 1937. 

They did not consider the effect of the constructed project. There 
was no determination made at that time with respect to the con- 
structed project. 

Then when the Commission issued its order in 1957 with the split 
term that you have spoken of, with the constructed projects being 
50 years, the Commission then made jurisdictional findings; but we 
did not at that time have a record which would have permitted those 
findings to be reviewed in court. 

The company applied for a rehearing and it was set down for a 
hearing on the jurisdictional question and a record was made. And 
then in this last examiner’s decision and the Commission’s opinion 
No. 312 of May 15, 1958, the Commission for the first time made its 
jurisdictional findings and determination with respect to constructed 
projects based on a record which could be reviewed by the courts; and 
the Commission took the position with respect to the constructed 
project involving the Yadkin-Pee Dee the first authoritative jurisdie- 
tion was made in its 1958 decision, including the examiner’s decision, 

Mr. McLaveutitn. Was there or was there not a communication sent 
to Carolina Aluminum Co. in December of 1947 with reference to the 
existing projects in the case? 

Mr. Gatcuety. I think you mean 1937. 

Mr. McLaventin. Didn’t the Commission conduct an investigation 
of the projects? 

Mr. Gatcuett. You mean the constructed projects? 

Mr. McLaveutin. The constructed projects, that is correct. 

Mr. Mason. My recollection on that is there were some letters that 
went back and forth and that matter was put off during the war and 
there was a letter written, I believe subsequent to the war, probably 
in 1947. 

That was not Commission action. It was not any determination by 
the Commission, 
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It was merely a letter which suggested that they were subject to 
license and 

Mr. McLaveuuin. Do you know something about it? Was it a 
staff letter ? 

Mr. Mason. The Secretary sends those letters as a matter of Com- 
mission practice. ‘oe 

Mr. McLaveuutn. Did he do it at the direction of the Commission ? 

Mr. Mason. Not usually; those letters are usually sent as a staff 
matter. 

Mr. McLaveutrn. I just want the record to be clear on that. 
Thank you very much. I have no further questions. 

However, I would like to make a further comment that the subcom- 
mittee, I am sure, would be interested in. I refer now to the problems 
that the Commission faces, and I referred to them previously in my 
opening remarks. As the Commission well knows. the problems in- 
yolve this period of 20 years, and what happens if a license for a 

reviously constructed project not under license but built in or before 
1920 should be issued as of January 1, 1958. 

This is a theoretical situation. 

Following the old practice, what. would be the action of the Com- 
mission—what would the Commission do with reference to the effec- 
tive date; and I have in mind specifically now sections 10 (d) and (e) 
of the act? 

Mr. Kuykenpbatu. I do not believe I can tell you what the Com- 
mission would do, except I can tell you we have worried an awful lot 
about it, because we have been aware of that problem. It is getting 
difficult, that is the policy of dating licenses in 1938. 

Another problem arises now that 20 years have gone by on those 
licenses which may have been dated in 1938; I just cannot tell you 

Mr. McLaventr. Would the Commission desire to make any rec- 
ommendations to the subcommittee on this problem ? 

Mr. KuyKenba.t. If we are able to make any, why, we would be 
happy to. We have thought about it. 

Mr McLaveu.tn. You are not prepared to at this moment ? 

Mr. Kuykenpatu. No, I am not. 

Mr. McLaueuurn. That is all. 

The CuHarrman. Isthat all, Mr. McLaughlin? 

Mr. McLavueuuin. Yes, sir. 

The Cuarrman. Mr. Lishman, do you have any questions? 

Mr. Lisuman. No, except I would be interested in seeing if we 
could not try to obtain the views of the Commission on the last. prob- 
lem that was suggested by Mr. McLaughlin’s question. 

To my mind that is one of the most serious aspects of the matters 
that have been discussed here today. 

Mr. Kuykenpati. We'll be happy to forward our views, such as 
they are, and I hope we can give you something and be of some 
assistance. 

The Cuarman. You may do that, then, Mr. Kuykendall, and it will 
goin the record at this point. 

Mr. KuyKenDALL. Thank you. 
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(The document referred to follows :) 


FEDERAL POWER CoM MISSION, 
Washington, D.C., October 22, 1958, 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on Inter. 
state and Foreign Commerce, House of Representatives, Washington, D.¢. 


Deak Mr. CHAIRMAN: At the hearing on September 25 before the Specigi 
Subcommittee on Legislative Oversight on Federal Power Commission practice 
concerning 50-year licenses for hydroelectric projects, you asked if the Cop. 
mission had any recommendations to submit for legislation to deal with any 
phases of this troublesome problem. 

In issuing licenses for proposed hydroelectric projects to be built after the 
license authorization, the license term has been fixed without difficulty. In 1935 
Congress amended the Power Act to give the Commission authority to investi. 
gate the legal right of constructed powerplants to occupy streams subject to the 
jurisdiction of Congress. When it appeared that a large number of hydro. 
electric projects might be operating without requisite Federal authority, an 
investigation was commenced in December 1937 (Docket No. IT—5501) to ascer. 
tain the facts as fully as possible without undue expenditure of time or money, 
Thereafter in sepa rate proceedings a number of constructed projects were found 
to be operating without requisite Federal authority and were required to apply 
for and to accept licenses from the Commission. 

Under this program the first group of applications coming before the Com- 
mission covered solely constructed project which had been operating without 
prior Federal authority. Some of the plants had been constructed prior to June 
1920 when the original Federal Water Power Act was first passed. 

The initial effective date for all of the licenses in this first category was 
fixed as of January 1, 1938, on the principle that it was not reasonable or de 
sirable to date the licenses earlier under the circumstances. June 30, 1970, 
was fixed as the termination date for licenses for these projects, a date 50 years 
from the passage of the Power Act in the cases where they were constructed 
prior to June 30, 1920. Other plants in this first group had been constructed 
between 1920 and 1938 and were given licenses terminating 50 years from the 
date of construction. 

At the hearing before your subcommittee on September 25, reference was made 
to 17 licenses which had been issued for a term effective as of January 1, 1938, 
and terminating June 30, 1970, as listed in the memorandum from Mr. W. R. 
Farley under date of April 5, 1954, namely: ; 


Project Company | References to license numbers 
No. | 
els 


5 FPC 865. 
4 FPC 426 and 500; 10 FPC 1162 and 1368, 


1744 | | Utah Power & Light Co ; aadeae 
1881 | Pennsylvania Water & Power C LS eo ae 


1855 | Bellows Falls Hydro Electric Co______.__..__....| 3 FPC 699, 720 and 787. 
1888 | Metropolitan Edison Co : ..| 6 FPC 189 and order of Nov. 7, 1944. 
1889 | Western Massachusetts Electric Co | 3 FPC 1067. 


1892 | Bellows Falls Hydro Electric Co ..--.---| 4 FPC 3; 5 FPC 271. 
1893 | Public Service Co. of New Hampshire 4 FPC 631. 

1894 | South Carolina Electric & Gas Co 5 \Orders of July 30, 1943, Aug. 17, 1943, May 
1895 .do _— f 20, 1944 in each case (nor reported). 

1899 | Northern Pennsylvania Power Co Orders of May 23, 1944 and Nov. 15, 1951. 
1903 | Concord Electric Co 4 FPC 635. 








1904 | Connecticut River Power Co 4 FPC 670. 
1913 | Public Service Co. of New Hampshire 5 FPC 879. 
1957 | Wisconsin Public Service Corp_.._.......--- | 9 FPC 418. 
1967 | Whiting Plover Paper Co __- ale | 7 FPC 695. 
1968 | Wisconsin Public Service Corp_-_-__.---- a | 8 FPC 658. 
1989 .do_- ca Sh EET, ; | 10 FPC 1248. 
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To this group should be added licenses issued since Mr. Farley’s memorandum, 


namely : 
2 





Project Company Reference to license numbers 
No. 
i Ma 
3999 | Wisconsin Public Service Co_---..--..----------- May 10, 1955 (not reported). 
9110 | Consolidated Water Power Co- -_---..---------- Sept. 26, 1955 (not reported). 
9095 | International Paper Co__--.--....---------------- 15 FPC 1548. 
9161 | Rhinelander Paper Co__.....-..------------------ Apr. 11, 1955 (not reported). 


_ 


In addition, the Commission has issued licenses effective as of January 1, 
1938, for facilities constructed or reconstructed between 1920 and 1938 with the 
termination date fixed at 50 years from the date of such construction or recon- 
struction. This group is as follows: 


_ - 


Project Company References to license numbers 
No. 


—_—_——— 
| 


1869 | The Montana Power Co 





eptoe ee .-------------| 8 FPC 751; 8 FPC 871 and order of Apr. 12, 
1951 (not reported), 


1966 | Wisconsin Public Service Corp_-.-...........------ 8 F PC 757. 

Ns ian ntntene Hanne Kaewne as obunnenamn eth Order of Jan. 4, 1949 (not reported). 
9131 | Wisconsin Michigan Power Co -.-....--..-..--.---- 12 ® PC 1325. 

2140 | Public Service Co, of New Hampshire-...-....--- Order of Mar. 11, 1955 (not reported). 
9180 | National Container Corp__.....--.--.- ieee viiataiidiearin Order of Aug. 16, 1955 (not reported). 
ES ROE SIN odin encloses te ai nen iene abies ocand 17 FPC 383. 








The second group of licenses concerns constructed projects previously unau- 
thorized with which a new plant or additional improvements were proposed in 
the license application. In issuing licenses for these “package” proposals the 
Commission fixed a 50-year term from the effective date of the license. In most 
of the cases the effective date was made the date of issuance, but in some cases 
the effective date was made as of the date on which there had been a determi- 
nation of Federal licensing jurisdiction, as in the case of the Montana Power 
Co, license for project No. 2188, covering several constructed plants on the Mis- 
souri River and tributaries and a proposed new development at Great Falls to 
be known as the Cochrane station. 

The first license issued in the second category for a “package” proposal was for 
the Niagara Falls project, issued Mar. 3, 1921 for the constructed Adams sta- 
tion (still in operation) and the proposed Schoellkopf station, licensed together 
as project No. 16 (First Annual Report, FPC, pp. 8-10, 105, 108-110, 195-196). 
The other licenses in this second group are: 











oa Company References to license orders 
0. 

ET oEee GE RMODENG, WORMS « cds wcteccacesnsnucccues 1944, 2 FPC 1052; 4 FPC 732. 

1980 | Wisconsin-Michigan Power Co-_................- 1948, 7 FPC 544; 1949, 8 FPC 1061. 

2044 | Holyoke Water Power Co-.....................- 1949, 8 FPC 471. 

2077 | Connecticut River Power Co._.........----..--- 1952, 11 FPC 751. 

2150 | Puget Sound Power & Light Co______._..______- 1956, 15 FPC 1496. 

2169 | Tapoco, Inc., and Carolina Aluminum Co-__.--_-.- Order issued Mar. 17, 1955. 

2188 | The Montana Power Co. ...............-....... 1956, 15 FPC 1330. 


2197 | Carolina Aluminum Co. ........................ Opinion No. 312 issued May 19, 1958,"and 
2206 | Carolina Power & Light Co..--............-..--- examiner’s decision issued Feb. 11, 1958. 
Se ROWE 0.5 5x icnd in nm25sst canccnseratvbotue Order issued Sept. 17, 1958. 





Section 10(d) of the Federal Power Act calls for the establishment by the 
licensee of an amortization reserve from prcfits in excess of a reasonable return. 
This reserve is to be started after the first 20 years of operation under license 
and used to reduce the net investment in the licensed project. Consequently, 
the effective initial date of the license becomes important, for it fixes the 20-year 
period after which the amortization reserve must be established. 
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It may be advisable to amend section 10(d) so that in initial licenses for cop. 
structed projects operated for 20 years or more without requisite Federal author. 
ity the amortization reserve shall be started with the effective date of the license 
This is merely mentioned for consideration, however, for such an amendment of 
section 10(d) would offer complications. 

It might be observed incidentally in this connection that it is highly unlikely 
that the amortization reserve prescribed by section 10(d) will be of much 
practical effect where the license is held by an industrial concern, for there may 
be no return, as such, to industrial licensees because there is no actual sale of 
the power. The earnings of those licensees which are public utilities, on the 
other hand, are subject to either State or Federal control and may be ascertained 
generally without undue difficulty, although the allocation of the costs and reve 
nues to a single project in a large system does present problems. 

Since one of the primary, basic purposes of the licensing provisions of the 
Federal Power Act is to secure for the benefit of the public the best and mogt 
comprehensive development and complete utilization of waterpower resources 
obtainable in harmony with other beneficial public uses, the 50-year license period 
proposed by the Commission in the so-called package proposals of new develop. 
ments in conjunction with previously developed unauthorized developments hag 
enabled the Commission to assure comprehensive development of streams which 
have not been fully utilized and at the same time has allowed the companies q 
sufficiently long license period to warrant a new investment. 

Approximately 27.7 million kilowatts of electric generating capacity had been 
installed in hydroelectric plants as of January 1, 1958; and nearly 30 million 
kilowatts of potential hydroelectric capacity was either under construction or 
in various stages of planning or authorization in 231 projects. Completion of 
this capacity will more than double the hydroelectric capacity in the United 
States, and if completed by 1975, will bring the total developed hydroelectric 
capacity to about 58 million kilowatts. It is estimated, however, that the total 
potential capacity, both developed and undeveloped is approximately 117 million 
kilowatts, so that the country has a large stake in the further development and 
full utilization of its vast waterpower resources. 

Intimately related to further construction of hydroelectric facilities is the 
license period problem, which, as applied to constructed projects, offers many 
complications, as stated at the hearing. The Commission started a rulemaking 
proceeding in 1956 (docket R-139) inviting suggestions for specific principles 
which would protect public interests and yet not stifle development of unde 
veloped sites in proximity to existing plants or further development of sites 
presently in use with inadequate capacity. It was concluded, however, that 
no general rules could be drafted which would adequately and satisfactorily 
protect the public and secure the effective controls provided in the license pro- 
visions of the Federal Power Act, but that each situation should be dealt with on 
its own merits as in the past, although certain general principles could be fol- 
lowed much as outlined above. In fact, the Commission only recently received 
a recommendation from two Senators and two Members of Congress from a 
western State that an outstanding license issued in 1928 be amended to provide 
a new 50-year term because a third very important generator unit was added to 
that large licensed project. This attitude is merely indicative of the economic 
importance of continued development and expansion of water power resources. 

The basic policy question of license term for constructed projects might be 
raised by amendments to section 23(b) of the Federal Power Act. By way of 
illustration, the first sentence of section 23(b) could be amended by inserting a 
proviso at the end of the first sentence providing that if application for license 
is made for any unlicensed project subject to the licensing provisions of section 
4(e) within 1 year from the effective date of this amendment, the Commission 
may issue a license for a period of 50 years from the date of application or 
such shorter period as the Commission may find appropriate, and that pending 
the determination of any such application continued operation and maintenance 
of such project shall not be unlawful, but that if an application for license is 
filed hereunder more than 1 year from the effective date of this amendment, the 
Commission may not issue a license for a term extending beyond June 30, 1970, 
for a constructed project subject to its licensing jurisdiction and previously 
unauthorized if the project was constructed prior to June 1, 1920, or for a term 
extending more than 50 years beyond the date of construction if constructed 
after June 1, 1920: And provided further, That notwithstanding the immedi- 
ately preceding proviso the Commission may hereunder make the license term 
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50 years, or such shorter period as the Coramission may find appropriate, if the 
license is for constructed project works being operated without Federal authori- 
gation and included therewith are proposed new project works at an undeveloped 
site necessary or desirable to bring the combined constructed and proposed 
project works within the terms of section 10(a) of the act, or a previously 
ynauthorized constructed project is to be modified to bring it within the terms 
of that section. : 

These possible statutory amendments are brought to the attention of the 
subcommittee for such consideration as may be found desirable. While the 
Commission submits no recommendations for legislative action, we will be glad 
to assist in any way possible in the solution of these vexing problems. 

Very sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 

The CHarrMan. I assume it will take only a few days, sir? 

Mr. KuyKenpatu. Well, I have been with the Commission more 
than 5 years now and I haven’t gotten this thing settled, and so—— 

The Cuarrman. We had better not hold the record open that long. 
[Laughter. ] 

Any questions, Mr. Moss? 

Mr. Moss. No questions. 

Mr. KuyKenpDaLt. What would be the maximum time that might be 
available for that ? 

The CuHairman. Well, I hesitate to make any suggestions. You said 
ou had been there 5 years [laughter] and someone else said this mat- 
ter had been kicked around for 20 years. I would like to have the re- 

rt before my service in Congress is terminated. [{ Laughter. | 

Frankly, I cannot tell you just how long that will be. [Laughter.] 

Well, of course, if it’s convenient, sometimes in the future if you 
have any comments, we would be glad to have them. 

Mr. Kuyxenpat. All right. Thank you; we will do the very best 
we can. 

The Coarrman. Thank you. 

Mr. O’Hara? 

Mr. O’Hara. I havea few questions. 

In connection with the last suggestion that has been made by Mr. 
Lishman and Mr. McLaughlin, I appreciate the problem which is al- 
ways before the Commission on this matter, and the principles involved 
in these applications for licenses, and one of the problems is that they 
must ceasides their economic problems, their financial problems, their 
amortization problems. 

For example, the Carolina case, I appreciated, was a problem of a 
public utility to determine how much money they could spend, and 
their economic problems; and in addition the problem which the 
Aluminum Co. had, and their development, their amortization of their 
economic problems on that. 

I appreciate the complexities of these things which come up before 
the Commission, and certainly, as a complete amateur in this field, 
it is certainly a lesson to me of some of the things you agencies have 
to deal with. 

[heard something today that I did not know before. 

But I am wondering, as this thing comes back to me, when these 
mS 5g licenses expire, the problem which will exist, Mr. Chairman, 
and I wonder if you would care to comment on that very briefly. 

Certainly, you will be asked for recommendations with respect to 
this matter, and if you would comment on it, Mr. Chairman, or any of 
your staff would care to, I would appreciate that. 
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Mr. KuyKenpatt. Yes. 

I might say this, that there seems to be an impression among some 
people—and I know at least one person who testified in the Senate in 
these hearings that Mr. McLaughlin referred to, in my hearings on 
confirmation last year—that these projects automatically reverted to 
the Government at the end of 50 years. 

Well, these is no reversion. There is a right provided by the statute 
for the Government to take over the projects at the end of the license 
period, and by paying an amount to be determined by the Commission 
for the net investment in the property, the depreciated net investment 
plus severance damages. 

So it will take an act of Congress in each case and an appropriation, 
because it appears—I don’t think there will be any of these projects 
where the net investment has been fully recovered, before there could 
be a takeover by the Government. 

Now, we will report these matters to Congress, and I do not think we 
could say now on what projects we would recommend the Government 
would take over and what ones we would recommend that the Govern- 
ment not take over. 

If there is seemingly a stalemate in there, the Commission is au- 
thorized to issue a license from year to year, and also there is provision 
for issuing another 50-year license which would be, of course, only 
in the event it was clear, I suppose, that Congress was not going to 
take over. 

Mr. GatcHett. Mr. O’Hara, would you like some practical sug- 
gestions on that? 

Mr. O’Hara. Yes, I would be very happy to hear them. 

_ Mr. Gatcueiy. The Chairman is referring to a very crucial phase of 
it. 

I think one of the benefits of a license under the Federal Power Act 
is that it eliminates from consideration any value for the license 
itself; and I have a feeling that some of the troubles with the Com- 
munications Commission might have been eliminated had Congress 

rovided that there should be no value attached to the license issued 
by the Communications Commission at the time of issuance or there- 
after, and upon transfer of the physical facilities of any broadcastin 
station that there shall be nothing in the considerations passed whidh 
relates to the license issued by the Communications Commission. 

When you come to a license under the Power Act, Congress provided 
that the cost, actual legitimate original cost of the facilities constructed 
under license, should thereafter govern and determine what rates 
should be charged where we have—in the few cases which have come 
up—where we have authority to fix rates and determine the net invest- 
ment at the end of the license period. 

Now, when the Chairman says that there is some misapprehension 
about what would be allowed at the end of the license period, that is 
an understatement because I don’t think that at this time it is possible 
to envisage just what will be determined. 

We had a study made of a typical project where the investment 
was assumed to be $17,700,000 just by way of illustration, and a 50- 
year license, and at the end of that license period the depreciation 
reserve and amortization reserve would amount to $8 million, leav- 
ing a net investment of about $9 million out of the $17 million. 
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So that there will be a very substantial investment in most of these 

rojects, which I could show you in justification, if necessary. __ 

But in addition to that this statute was passed in 1920 at a time 
when they looked upon a hydroelectric plant as a self-integrated unit 
meeting the baseload, and that situation does not exist now at all. 

Secretary Houston, in President Wilson’s Cabinet, said that what 
we should really visualize is an integrated system, hydro and steam 
combined, for there they would have the greatest value, and that is 
what has actually happened; and today these plants are serving peak- 
Joad purposes, which makes them of greater value economically than 
if they were a baseload, and in this system with the steam, 

But when it comes to acquisition by the United States, the severance 
damage that has to be paid to an old licensee may be a very potent 
factor in whether it is economic for the United States or anybody else 
to take over. 

I mention that because it is something which you need to consider in 
connection with amortization reserves, and in connection with the 
expiration of the license—and that is one of the reasons why I am 
not too much concerned myself with the expiration period, because 
the United States has taken over, and municipal plants have taken 
over licensed projects during license periods, regardless of the date of 
the termination. 

They have done that in several instances, because it was economically 
advantageous to do it; and the right to take over is reserved and ought 
to be reserved. 

Mr. O'Hara. Mav I ask von one further anestion in that connection ? 

Does the State government or municipal government have the right 
of condemnation or taking over of the individual licensee or so-called 
private corporation ¢ 

Mr. GATCHELL. Section 14 of the Federal Power Act provides in the 
last sentence that the right to acquire any project during the license 
period is expressly reserved, but that taking has to be upon payment 
of just compensation. 

Now, as to whether a State or municipality has the right to acquire 
a licensed project, that depends upon the authority given by the State 
legislature, and there may be times when they could not take and other 
times when they could. I do not think a categorical answer could be 
given to your question. 

Mr. Kuykenpati. I might say, Mr. O’Hara, in my State, the mu- 
nicipal—the publicly owned utilities—have the power of eminent do- 
main, and can take over licensed projects by that proceeding; and 
have done so. 

Mr. Mason. From the private companies? 

Mr. KuyKenpatu. From the private companies. 

Mr. O'Hara. That is all. 

The Cuairman. Under State law? 

Mr. GarcHeLu. Yes, sir. 

Mr. KuyKkenpatu. Yes, sir. 

Mr. Garcueti. Constitutionally there is no reason why they 
couldn’t and, as I say, the Power Act reserves the right to acquire 
during the license period, as it properly should. 

The CHamman. Yes. 
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Well, of course, if the Congress should provide a different pro. 
cedure, it being an interstate stream, I suppose you might have some 
problem. é 

Mr. Garcuety. No; but, Mr. Chairman, these are constructed by 
privately owned companies or State or municipal licensees. 

We do not have anything to do with the Federal projects, and | 
assume Congressman O’Hara’s question to go to a private power 
company plant. 

Mr. O’Hara. That is correct. 

Mr. Gatouexy. And that, you see, is subject to State law as to ac. 
quisition. 

The Cuarrman. Mr. Lishman ? B ton 

Mr. LisHMAN. This is just for information and I think it might 
be useful to the committee. 

Has the Commission made any study of the factors that would 
enter into this possibly enormous severance value which you have just 
spoken of? 

Mr. GatcHeELL. No, sir. 

Mr. LisumaN. In your opinion, do you think that severance value 
might run even higher than the useful value of the facilities at the 
time the severance is paid? 

Mr. Garcuett. I hope, Mr. Lishman, that there will be no figures 
presented on that phase of it at this time, because that would be used, 
they will be used against us. 

Mr. Lisuman. I know that. 

Mr. Gatcuety. But I just mention that because it may be an ex- 
tremely important economic consideration, and may run into a very 
sizable sum or sums. 

If you have, as you do have in many cases, a large integrated sys- 
tem where the peaking operations are carried on by the hydroelectric 
licensed project, and thereby you take—when you take that, you call 
upon them to make a very sizable investment for some other pur- 
poses, the severance damages may be very, very substantial. 

Mr. Lisuman. That is all. 

The Cuarrman. Now, obviously there are problems in this field, 
from the discussion here today we have had and the records which 
have been discussed. 

I would like to ask you, Mr. Kuykendall, if the Commission or 
either of you feel that there might be some desirability, whether it 
might be desirable to have some legislation in this field. 

Mr. Kuyxenpatt. I think it would be highly desirable, if proper 
legislation could be fashioned. It would remove the Commission 
from this controversy, realm of controversy that it is in. 

I concur with Mr. Gatchell that it is very difficult to draft legisla- 
tion which would bring about comprehensive development and yet 
overcome the objections that there are to almost any kind of action 
we now take in this matter. 

In summary, I think legislation would be desirable, but I am not 
able to recommend what it would be as of now. 

The Cuarrman. I think perhaps further consideration should be 
given by our staff in this study and in cooperation with the Commis- 
a and with your staff in trying to approach this difficult prob- 

em. 





ar 
i. 
am 
tha 
whe 
whi 

N 


whi 





i 


id 
st 


REGULATORY COMMISSIONS AND AGENCIES 5007 


Of course, that is the purpose of this study and investigation, the 
major purpose, which is to find out whether you do have adequate au- 
thority under the law to deal with the problem as it should be dealt 
er before I thank you, may I inquire of either one or the other of 
the Commissioners here whether they desire to add any comment? 

Mr. Connole ? 

Mr. KuyKenpaty. Apparently not. _ 

The CHarrMAN. Mr. Stueck or Mr. Kline? 

Mr. Connote. We have no comments, Mr. Chairman. 

The CuarrMan. Well, on behalf of the committee let me thank you 
for your cooperation here today, your appearance and discussion of 
this important problem. ; 

There is one other problem which has been given a great deal of 
thought and consideration on which the committee does not feel it is 
ready to go into at this time. 7 

We are going to recess the hearings until after November 4, for 
obvious reasons, until some time when the committee can get after 
it, and we will probably want to ask you to come back for the other 
problem in connection with certificates, temporary certificates of 
natural gas lines. ; 

So with that and the thanks of the committee, we will excuse 
itr O’Hara. Mr. Chairman, may I make one short comment on the 

rd? 

~Pwes just talking with Mr. McLaughlin about the problem you have 
on the 50-year proposition when you consider it in the light of in- 
creased costs of a public utility or private utility for construction, 
particularly of a private utility, of course, that actually the basis 
when that was established in 1920, it is about, the 50-year period of 
amortization problem, is about a 25-year period, and maybe even less 
than that, so that you have, you do have, the problem facing you 
whether the 50-year problem of license should not be greatly extended 
when this matter comes up at some time, I would think. 

Mr. KuyKenpDatu. That would be a consideration, too. 

The Cuarrman. Mr. O’Hara and I were talking this morning about 
what was going to happen at the expiration of the license. Under the 
a circumstances, I think everybody knows what will happen. 

6 facilities revert, apparently, to the Federal Government, and there 
will be a lot of power people who will be pretty mad about it. 

Mr. O’Hara. Mr. Chairman, I want to say now that I am not going 
to be worrying about that. 

{Laughter. | 

The CHamman. Well, I cannot comment on that at this time. 

Well, thank you very much, and this will conclude the hearings on 
this subject at this time. 

Next Tuesday, September 30, representatives of the Federal Bar 
Association and of the District of Columbia Bar Association will ap- 
pear and present views concerning the necessity and desirability of 
the establishment of a code of ethics for the independent regulatory 
commissions subject to the jurisdiction of this committee. 
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The views of the American Bar Association on the matter will be 
contained in a communication to the subcommittee which will be avail. 
able at that time. 

At a later date yet to be announced, representatives of the bar asso. 
ciations will appear to explain further and elaborate on their views 
regarding this matter. 

Now, this delay was arranged to give the subcommittee and others 
interested, of course, an opportunity to study the statements, that js, 
presenting the views of these associations, and thus be able to more ef- 
fectively develop what we think is a most important problem concern. 
ing proposed codes for administrative proceedings. 

‘I wanted to make the statement at this time in order that we may 
know what the future program of the committee will be. } 

Mr. O'Hara. Will the hearing commence tomorrow ? 

The Cuarrman. Tuesday, next Tuesday, September 30. 

It will not require a great deal of time for them to present their 
views, but they have arranged to come at that time. 

Following the hearing, which will be brief; on Tuesday, the com- 
mittee will recess its further hearings until some time in November, 
at a date which will be announced later. 

If there is nothing else, the committee will adjourn. 

(Whereupon, at 3:50 p.m., the committee adjourned, to reconvene 
Tuesday, September 30, 1958, at 10 a.m.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, SEPTEMBER 30, 1958 


Hous or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to notice, at 10 a.m., in 
room 1304, New House Office Building, Hon. Oren Harris (chairman 
of the full committee) presiding. 

Present : Representatives Harris, Williams, and O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
W. E. Williamson, clerk of the full committee; and Herman Clay 
Beasley, of the committee staff. 

The CuarrMan. The committee will come to order, please. 

Before the committee gets started with the program for today, there 
are some matters that should go in the record in connection with the 
Securities and Exchange hearing we had the week before last. 

Reference was made in the record, and these documents were re- 
ceived ; but I think there may be some questions as to whether some of 
them were authorized for the record and, Mr. Lishman, you may 
present those. 

Mr. Lisuman. To clarify the record of the hearing of September 
18, 1958, transcript page 3834, we should note that the two documents 
referred to on that page as received for the files of the committee are 
in fact made part of the record of this proceeding, and as part of such 
record are available to the public. 

These two documents are the report by the staff of the Securities 
and Exchange Commission on evasion of the Federal securities law 
by or through persons not within the territorial limits of the United 
States. 

The second document is a report of the Securities and Exchange 
Commission from the Division of Corporation Finance, dealing with 
the private investigation by the Division of Corporation Finance of 
certain proxy contests for the control of Fairbanks Morse & Co. and 
control of Penn-Texas Corp. 

It is understood that these two documents will not be printed but 
will be made part of the record and will be kept in the files of the 
subcommittee. 

The Cuarrman. Let the documents be received accordingly. 


(The documents referred to will be found in the files of the sub- 
committee. ) 
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The Cuarrman. Today we have a number of distinguished visitors 
with us representing the various bar associations in consideration of 
what the committee feels is one of the most important subject matters 
in connection with the investigation of this subcommittee. 

The subject as was understood that would be discussed would be the 
code of ethics for Federal administrative agencies and persons who 
practice before them. 

Now, there has been a great deal said about this subject and a great 
deal written about it. 

In order that there will be no misunderstanding, the subject matter 
has to do with a code of ethics for Federal administrative agencies 
and persons who appear before them. 

The question there arises as to why it did not cover other fields of the 
Government. 

This subcommittee has jurisdiction only in connection with this 
investigation over the administration of the laws and those matters 
pertaining to the various regulatory agencies that come within the 
jurisdiction of the committee. 

So, consequently, we will remember that that is the jurisdiction of 
the committee and to that extent this discussion will occur his morning, 

We have as our first witness representing the American Bar Associa- 
tion, the Honorable Donald C. Beelar, who is an attorney here in 
Washington. 

Mr. Beelar, we would like to welcome you to the committee, and state 
that we are grateful for the interest that has been shown in the sub- 
ject, as a matter of fact, in all of these matters to which the committee 
is giving consideration in connection with the important Federal 
agencies of the Government, the regulatory agencies that come within 
the scope of the committee’s work. 


STATEMENT OF DONALD C. BEELAR, ATTORNEY AT LAW, REPRE- 
SENTING THE AMERICAN BAR ASSOCIATION, WASHINGTON, 
D.C. 


Mr. Brevar. Thank you, Mr. Chairman, and members of the com- 
mittee. 

My name is Donald C. Beelar, and I am a member of the bar of the 
District of Columbia. I appear here this morning on behalf of the 
American Bar Association in two capacities: I am chairman of a 
special committee of the American Bar Association on the Federal 
Administrative Practice Act, which, in the 85th Congress was H.R. 
3350, 3349, and 7006. 

Parts of that act deal with one of the two — of this problem; 
namely, the admission and control of practice before agencies. 

I also appear here as the past chairman of the Administrative Law 
Section of the American Bar Association, and the present chairman 
of that section is Mr. John Gage of Kansas City, and he authorized me 
yesterday afternoon by long distance telephone to represent the asso- 
ciation, on this matter which is within the cognizance of the adminis- 
trative law section. 

I mention this because I have no prepared statement. I am, however, 
familiar with the American Bar Association’s actions in this area. 

I might state, Mr. Chairman, that on the date of your letter to 
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Mr. Rhyne which invited us to appear here, the American Bar Asso- 
ciation was undergoing its annual changeover and reorganization and 
therefore your letter was answered by President Malone, and I would 
like to have presented into the record the file of communications which 
has been made available tothe committee. _ 

The first communication is that of President Ross L. Malone of 
September 6, 1958, to Congressman Harris. . 

The CHarrRMAN. Well, let the letter referred to of September 6 ,1958, 
be included in the record, and also the letter which I addressed to Mr. 
Charles S. Rhyne be included in the record, both at this point. 

I do not have the date of the letter that I directed. I think it should 


Mr. Beextar. August 23 is my recollection. It does not appear. 

The CHarrMAN. August 23 ? 

Mr. Breiar. August 22. 

The Cuarrman. August 22. 

Mr. Beevar. The second communication is dated September 15 and 
it is from John B. Gage as chairman of the Administrative Law Sec- 
tion of the American Bar Association, addressed to yourself, Mr. 
Chairman, and it is a followup communication on President Ross 
Malone’s letter and it attaches, or encloses, some additional communi- 
cations representing the actions of the American Bar Association on 
the subject of standards of conduct for agency members. 

The first enclosure has “page 40” at the top. At the bottom of that 
page, No. 2, and the top of so-called page 41. That represents the 
action taken by the house of delegates at its midyear meeting in At- 
lanta last February, and that resolution is germane to the present 
subject. 

he CuHarrmMAn. Let the letter and the enclosures referred to be in- 
cluded in the record. Asa matter of fact, I think it would be appro- 
priate to say your entire statement that you have presented here will 
be included in the record. I think you would like that, would you not? 

Mr. Beexar. That is right, sir. 

(The documents referred to, letters and enclosures in entirety, fol- 
low :) 

CONGRESS OF THE UNITED STATES, 
HOvuSE OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

Mr. CHartes 8. RHYNE, 

President, American Bar Association, 

Washington, D.O. 


Deak Mr. Ruyne: The subcommittee has been studying problems involved in 
legislative proposals to enact a code of ethics establishing standards of conduct 
for members and employees of the independent Federal regulatory agencies and 
for persons who practice before them. We realize the fundamental problem 
that mortality cannot be legislated and that a statutory code of ethics must be 
= at prevention of improper conduct not already prohibited by the penal 

Ww. 

It would be helpful to the subcommittee if you could arrange to have sub- 
mitted a statement outlining the views of your association concerning— 

(a) The feasibility of a statutory code of ethics. 
i The essential provisions which should be contained in any such 

tute. 

(c) The safeguarding provisions which should be included to insure, 
among other things, that any statutory code of ethics will not have the 
effect of amending, superseding, or weakening any of the existing provisions 
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of the penal and other laws relating to the administration of law and to 
the obstruction of justice. 

I should appreciate receiving this information from you in the near future, 
After receipt of such statement, the subcommittee will be pleased to invite rep. 
resentatives of your association, designated by you, to testify at public hearings 
on this matter. The subcommittee has scheduled hearings commencing Sep. 
tember 16, at which time we plan to cover several matters including this one 
of ethics. Any assistance you may render the subcommittee will be greatly 
appreciated. 

I am sending this letter to Mr. Laurence H. Axman, president of the Federg} 
Bar Association, and Mr. Justin L. Edgerton, president of the District of Columbig 
Bar Association. 

Sincerely yours, 
OREN Harris, 
Member of Congress, Chairman, 


AMERICAN BAR ASSOCIATION, 
Roswell, N. Mex., September 6, 1958. 
OREN HArrIs, 
Member of Congress, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN Harris: Mr. Charles 8. Rhyne, whom I succeeded ag 
president of the American Bar Association last week, has forwarded me your 
letter of August 22, inviting representatives of the American Bar Association 
to submit a statement and express views on the general subject of the desirability 
of a code of ethics for members and employees of Federal regulatory agencies, 

I note that your committee will hold hearings on this subject commencing 
on September 16, and that several other matters will be included in that 
hearing. 

While consideration has been given to this subject by the house of delegates 
of the American Bar Association in times past, it is doubtful that the time 
available between now and September 16 would make it possible for the 
association to prepare and present authorized views on the subjects outlined 
in your letter. Nonetheless, I am referring your letter to the chairman of 
the section of administrative law, which would have jurisdiction of the subject 
insofar as the American Bar Association is concerned. 

In the event it is possible for that section to present authorized views of 
the American Bar Association, I am sure that the chairman of the section 
will contact you in advance of the September 16 date. 

May I assure you of the interest of the American Bar Association in this 
field and its desire to assist your subcommittee in any manner possible. Your 
invitation in connection with the September 16 hearing is sincerely appreciated. 

Very truly yours, 


Ross L. MALONE. 


AMERICAN BAR ASSOCIATION, 
September 15, 1958. 
Hon. OREN Harris, 
Chairman, House Special Subcommittee on Legislative Oversight, 
House Office Building, 
Washington, D.C. 


My DrAR CONGRESSMAN Harris: Reference is made to President Ross L. 
Malone’s letter of September 6, 1958, in reply to your letter of August 22, 1958, 
concerning proposals to enact a code of ethics for Federal agencies and for per- 
sons who practice before them. This subject is one which for more than a year 
has been under active study by this section and by the house of delegates of 
the American Bar Association, and although action has been completed by the 
association in certain areas we have not as yet reached any conclusion on the 
details of any legislation or the provisions of a possible code of conduct for 
agency members and personnel in their performance of court-like functions. 

Studies are now in process looking toward possible action by the house of 
delegates on these matters at its next midyear meeting in February which would 
be the earliest that we might anticipate the submission of views to your com- 
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mittee on these subjects. — Although we appreciate very much the invitation to 
appear at your forthcoming h arings, I trust you appreciate the necessity of 
deferring any such representation until some future date. 

I can at this time provide your committee with a copy of the enclosed asso- 
ciation’s resolution on this subject which was adopted by the house of delegates 
on February 25, 1958, at its last midyear meeting in Atlanta, Ga. You will note 
that this resolution is addressed to the problem of standards of conduct on the 
part of the agency members and persons in their performance of judge-like 
functions in the trial and decision of agency cases. 

With respect to g possible code of ethics covering persons who practice before 
agencies, the problem is twofold: Members of the bar are subject to the Canons 
of Professional Ethics in their conduct before agencies. See Canon No. 26. I 
would also like to invite your attention to the Federal Administrative Practice 
Act (H.R. 3350), which is sponsored by the American Bar Association and which 
py section 403 would specify certain general standards of conduct for all repre- 
sentatives and by section 405 would specify special standards of conduct for 
representatives who are attorneys at law. 

We trust that you will find this information of interest to your committee 
and as responsive to your letter as circumstances presently permit. 

Very truly yours, 
JoHN B. Gace, Chairman. 





AGENCY TRIBUNAL STANDARD OF ConpucT (1958) 


(Historical: Adopted by house of delegates at midyear meeting in Atlanta, 
February 24-25, 1958—10 Ad. Law Bull. 76; initiating section action taken at 
Atlanta meeting, February 22-23, 1958.) 

1. Resolved, That the American Bar Association notes with satisfaction com- 
prehensive studies of the organization, procedures, and practices of agencies of 
Government in the conduct of rulemaking, adjudication, and related functions, 
undertaken in the Congress of the United States, together with publication of 
the responses of the agencies as a basis for further inquiry; 

Resolved, That the American Bar Association believes that congressional 
committees and agencies of Government should continue and complete the com- 
prehensive study of agency organizational and procedural requirements needed 
to reaffirm and safeguard the rights of citizens and assure public confidence in 
adjudicative proceedings free from improper influences ; 

Resolved, That congressional action should simultaneously be taken on pro- 
posals with respect to administrative agency practice, procedure, and judicial 
review adopted by the American Bar Association on February 20, 1956. To doso 
would do much to promote public confidence in the integrity of the exercise of 
administrative agency legislative and judicial functions. 

2. Whereas the American Bar Association has repeatedly urged that the or- 
ganization and procedure of Federal administrative agencies in the exercise of 
adjudicatory powers provide (1) that hearing officers be assured independence of 
judgment and impartiality in the trial of agency cases, (2) that the integrity of 
the judicial process at all levels in the agency be protected by confining decisions 
to the public hearing record in an environment totally free from any ex parte 
off-the-record presentations, influences, or pressures from any source: Now, 
therefore, be it 

Resolved, This association records its opinion that more effective agency and 
congressional action to those ends would improve and inspire greater public 
confidence in agency adjudicatory determinations, and believes it desirable that 
an appropriate code of agency tribunal standards of conduct comparable to the 
Canons of Judicial Ethics be established by statute binding upon all persons 
engaged, interested, participating in, or seeking to affect the result of the adjudi- 
cation of agency tribunal cases. 


Cope or AGENCY TRIBUNAL STANDARDS OF ConpuctT (1958) 


(Historical: Provisional report of section to 1958 annual meeting of house of 
delegates—see 10 Ad. Law Bull. 225.) 

Whereas the American Bar Association by resolution of its house of delegates, 
approved February 25, 1958, advocates adoption of a code of agency tribunals 
standards of conduct comparable to the Canons of Judicial Ethics to govern 
administrative adjudications and enactment of appropriate legislation for this 
purpose ; 
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Resolwed, That the president of the association is hereby authorized and qj. 
rected to designate a special committee of the association or at his election to 
authorize the section of administrative law to draft a code of agency tribung} 
standards of conduct and to draft necessary supporting legislation and to report 
back to the house or the board for approval of the code; and to advise and ¢op. 
sult with the Congress of the United States; the executive and independent 
agencies of Government in furtherance of the objective of eliminating ex parte 
influences or pressures from the trial and decision of agency cases. 

Adopted by house of delegates with the alterations at Los Angeles, August 1958, 


~ 


Nothing herein contained shall be construed as the action of American 
Bar Association unless the same shall have been first approved by the 
house of delegates or the board of governors. 


REpPorT OF SPECIAL AD HOC COMMITTEE ON CopE FOR AGENCY CONDUCT 


AMERICAN BAR ASSOCIATION, 
ADMINISTRATIVE LAW SEcTION, 
August 1958. 


This special committee was appointed by your section chairman in May of 1958 
to present a draft code for agency conduct to be submitted for the section's 
consideration at the annual meeting of the American Bar Association to be held 
in August 1958. Meanwhile, in July 1958, Congress adopted a code of Govern- 
ment ethics for all Federal personnel, and at least two Federal agencies have 
adopted codes for their members and staffs. Your committee endorses these 
actions and urges all other Federal agencies to take similar action applicable to 
their respective duties as more fully described below. This report does not 
propose a comprehensive uniform code, but it does propose certain recommended 
minimum requirements for all codes of agency conduct. 

There has been widespread public concern about the possible breakdown of 
integrity and impartiality in some of the agencies. This report does not con- 
sider past asserted improprieties which may await further legislative or judicial 
action. Rather, its purpose is to suggest preventive measures designed to avoid 
a recurrence of evils. 

On July 11, 1958, the Senate agreed to a House-approved code of Government 
ethics adopted in August 1957, House Concurrent Resolution 175, 85th Congress, 
ist session. It sets forth an excellent creed of loyalty, diligence, and integrity, 
and it admonishes all Federal Government personnel that each should not 
“* * * discriminate unfairly by the dispensing of special favors or privileges 
to anyone, whether for remuneration or not; and never accept, for himself or 
his family, favors or benefits under circumstances which might be construed by 
reasonable persons as influencing the performance of his governmental duties.” 
A copy of its full text is attached as appendix A. 

The vast majority of Government workers are conscientious and loyal, and 
live and work by ethical standards which are above reproach. The congres- 
sional code is intended to apply to every person in Government from the Presi- 
dent of the United States to the casual Christmas holiday temporary mail clerk: 

This congressional code of broad principles can be expanded by a code of 
agency conduct to guide Government administrative agencies and those dealing 
with them as to proper procedural methods in performing their varied complex 
tasks. There are aver 100 Federal agencies which adjudicate the rights of 
parties.2. Over 200 agencies of the Government prescribe rules.* There is an 
infinite range of matters being considered, ranging from comprehensive regula- 
tions of all forms of interstate communication and transportation to determina- 
tions of various rights and duties affecting agriculture, labor, securities, Govern- 
ment contracts, public lands, and many other subjects. 


1See the statement by Senator Johnson of Texas in reporting H. Con. Res. 175, Cong. 
July 11, 1958, p. 12332; attached to app. A hereof: and see 1208, 85th Cong., 1st sess. 

2See hearings on S. 17, 83d Cong., Ist sess., Subcommittee of the Judiciary, Mar. 12, 
1953, p. 5; hearings before Subcommittee of Committee on Government Operations, “Study 
of Administrative Organization,’ 85th Cong., 2d sess., Feb. 25, 1958, p. 21. The exact 
number of agencies varies according to method of counting ; thus the Department of Health, 
Education, and Welfare includes examiners dealing with social security, food and drug, 
and other matters. 

* Hearings, supra, Subcommittee on Government Operations, Feb. 25, 1958, p. 63. 
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The duties within a particular agency also vary widely. For example, one 
such duty may be to make decisions between rival, private applicants for 
various certificates, permits, and licenses; another, to award reparation for past 
acts proven violative of Federal regulatory standards, such as “reasonable rates” ; 
again, to prescribe binding rules affecting labor and business; still another, to 
initiate or recommend civil or criminal prosecution in the courts. Likewise, 
all agencies make daily informal disposition of a vast array of individual prob- 
lems ranging from determining a veteran’s claim or a citizen’s social security 
penefit to resolving complex industrial, financial, contractual, common carrier, 
labor, agricultural, or other rights and duties. 

The purpose of creating these agencies would be defeated if a code of agency 
conduct tied elaborate redtape about their activities; or isolated them from the 
public into an ivory tower; or inhibited their conscientious members and staff 
from normal, informal discussion with other interested public officials or pri- 
vate citizens. Although most agencies perform some quasi-judicial duties, they 
are not exclusively “courts” acting only from the bench in deciding “cases or 
controversies” between opposing litigants who are represented by counsel. Their 
varied duties often require also a free flow of information by easy, informal 
meetings with the public in appraising and evaluating their varied problems. 

Congress has generally delegated various broad powers to these agencies. But 
after it creates an agency it provides little supervision of its performance, except 
as may arise incident to hearings on annual appropriations, confirmation of 
members, proposed amendments to basic legislation, and occasionally through 
inquiry as to some specific matters brought to the attention of Congress. 

Judicial review is generally limited to determining whether the agency has 
acted within statutory authority, or by fair procedural rules, or within con- 
stitutional limits. 

The wisdom of the agency in executing its legislative duties, and the pro- 
priety of its procedural practices and methods, is seldom subject to judicial 
review. Congress has recently created an Oversight (perhaps better called 
Overseeing) Committee to explore possible methods of reviewing the policies 
of the agencies in carrying out their various delegated powers.* 

The President of the United States also frequently shares, by law, in the 
activities of these agencies. He not only appoints the members and under some 
statutes designates the chairman, but by statute he is often delegated the duty 
of approving, directing, executing, or nullifying the acts of various agencies. 
Congress has occasionally also provided a method of notice and opportunity for 
interested persons to present their views in such matters to the President or 
such persons as he may designate.° Thus, in certain cases the President and 
his executive staff has a most appropriate right and duty to be advised of, 
and to participate in, certain defined areas of agency activities. 

Your committee does not here consider or propose any restrictions on proper 
exercise of the President’s powers and varied statutory duties. 

Members of the Congress throughout our history have been the avenue through 
which the average citizen, remote from Washington, D.C., has lodged his com- 
plaints or protests against executive or administrative action. This derives 
historically from the arbitrary acts of a king or parliament and is preserved in 
our constitutional “right of the people * * * to petition this Government for a 
redress of grievances.” 

And Senators, Congressmen, Governors, and other public officials frequently 
communicate the views of their constituents or of others to administrative agen- 
cies and to executive departments. Private citizens do the same. 

Your committee likewise believes this right of petition, like that of freedom 
of speech, is fundamental to our tradition, and we do not propose any restriction 
on the proper exercise of these rights by private citizens, or by the Office of the 
President, Congress, or other public officials. 


*Cf., hearings before a subcommittee of the Committee on Government Operations, Feb. 
25.1958. Judge Prettyman, p. 10. 

'The index to USCA and 1957 supp. contains over 18 pages of fine type single spaced 
duties of the President, many of which involve review of determinations as to matters 
lodged with various administrative agencies. For example, to approve CAB certificates 
for oversea air transportation, 49 USCA 601; to direct the FTC to investigate and report 
facts of alleged violations of antitrust laws, 15 USCA 46(d), to give requisite approval to 
any findings by the FMB that national policy requires it to construct commercial vessels 
for private charter operations, 46 USCA 701ff: to request the U.S. Tariff Commission to 
make investigations, 19 USCA (1957) supp., 1364(a); and to take discretionary action as 
to foreign-trade agreements, 19 USCA 1351 passim. During war or national emergency 
he has far greater power over these agencies. See 50 USC app. 

*19 USCA (1957 supp.), sec. 1354. 
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While your committee does not propose to eliminate or limit proper avenues of 
communication, it does seek to restrain them from becoming possible channels 
of improper influence. 

Most agencies now have procedural rules.’ Many regulatory statutes and por. 
tions of the Administrative Procedure Act require certain cases to be decided 
exclusively on a public record of evidence taken under oath. In other caseg 
there is no such requirement. 

There now exists, in addition to the Congressional Code of Ethics, the fo}. 
lowing: 

(1) A comprehensive code of ethics adopted some years ago by the Association 
of Interstate Commerce Commission Practitioners. It applies to lawyers and 
others authorized to practice before it. A copy is attached as appendix B. 

(2) Canons of Ethics adopted by the Securities and Exchange Commission 
for its members and staff in July 1958. <A copy is attached as appendix C., 

(3) A code of conduct was adopted by the Federal Power Commission on 
July 31,1958. A copy is attached as appendix D. 

Your committee commends these agencies for their action, and their codes ag 
guides or patterns for others, and recommends that all other agencies adopt 
similar codes, or canons, modified as required to meet the particular *ramework 
of the respective statutory duties of each. 

Your committee believes the greatest immediate need is for minimum uniform 
provisions forbidding ex parte communications with any agency as to any 
pending quasi-judicial proceedings. 

The code should forbid any such communication, whether written or oral, 
and whether by public or private citizens, except on notice to other interested 
parties, with full opportunity afforded for them to reply if in writing, or to 
be present if oral, and to make seasonable reply before any decision is made, 
This could be included in a comprehensive Uniform Code of Agency Conduct if, 
on further study, that proves practical and desirable. It could be done at once 
by each agency incorporating the substance of such a requirement in a binding 
rule. 

Your committee recommends that these requirements be limited to pending 
quasi-judicial matters, but has chosen the term “adversary proceedings” to avoid 
confusion with “adjudicatory,” “rulemaking,” and other definitions in the 
Administrative Procedure Act.® 

Your committee recommends the following draft of such a rule, or amendment 
to an existing code, to accomplish these minimum requirements. 

1. Definition.— 

(a) The term “agency” includes any Federal department, commission, board, 
agency, administration, authority, bureau, division, or other Federal unit having 
jurisdiction to make, or to recommend decisions in adversary proceedings.’ 

(b) The term “person” means any individual, whether in public or private 
life, or any association of persons whether by partnership, corporation, trade 
association, union, governmental body, or otherwise. 

(c) The term “adversary proceedings” means any proceeding in which an 
agency renders a decision between any contending private or public person as 
to any rights, duties, or privileges of persons under applicable statutes or agency 
rules which require that the decision shall be based exclusively on a formal record 
of sworn evidence and which allow an adequate opportunity to the contending 
persons to submit written or oral argument to the agency prior to decision; 
except that this term shall not include such proceedings affecting the national 
security which the agency officially determines should be exempt and duly 
records such determination.” 





™*Compilation With Citations of Executive Departments and Agencies Which Publish, 
Enforce, or Adhere to Rules of Practice or Procedure With Respect to Hearings, Adjudica- 
tions, or Licensing.” 83d Cong., 1st sess. Committee print of Committee on Judiciary, 
Subcommittee on Improvements in Judicial Machinery: and see Federal Trade Commission, 
rule 15 as to hearings in adversary proceedings, 15 USCA, following sec. 45. 

5 See comment of J. Smith Henley, now nominated for U.S. district judge, eastern district 
of Arkansas, formerly Director, Office of Administrative Procedure, Department of Justice, 
“Study of Administration Organization,’ hearings before Subcommittee on Government 
Operations, 85th Cong., 2d sess., Feb. 25, 1958, pp. 13, 20. 

® Definition (a) will, of course, substitute the name of the particular agency or agencies 
affected by an adonted rule. 

10 The term “adversary proceeding’ means any proceeding before an agency between 
contending parties, public or private, involving the exercise of agency authority in the 
settlement or determination of right, obligation, Hability, sanction, or status of a person 
or persons by an order applicable or to be directed to a named party or parties to the 


eneene and required by constitution or statute to be based solely upon a hearing of 
record. 
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2. Ex parte communications.—In any pending adversary proceeding, it is 
contrary to public policy and to this code of agency conduct for any person to 
communicate privately with, or entertain a communication from, either in 
writing or orally, concerning the merits, disposition, effect, or other procedural 
or substantive phases of such pending adversary proceeding with any agency 
officer or employee who is authorized to participate in deciding the matters in 
its proposed or final form. ; nat 

3. Petitions for interim relief —If any person desires any intervening pro- 
cedural, substantive or emergency relief pending determination of such ady ersary 
proceeding, it shall be submitted in writing with notice to all other interested 
parties and subject to such further rules as the agency may prescribe. 

4. Violations.—If this public policy and eode of agency conduct is violated by 
any person either innocently or otherwise : ; . ; 

(a) By any written communication which fails to show due notice to other in- 
terested parties, the recipient shall promptly return it to the sender, courteously 
calling attention to these rules, and enclosing a copy. A carbon copy of this 
acknowledgment shall be placed in the publicly available file or docket of the 
adversary proceeding which it concerns. : ; 

(b) By a telephone call or other oral communication, the speaker shall be 
courteously but firmly advised at the outset of any such conversation that, under 
this new code of agency conduct, it is contrary to public policy and to this code 
to discuss such proceeding privately, and his attention directed to the above 
provisions authorizing written application for any further requested relief. It 
the speaker should persist, the agency official who is addressed shali make a fair, 
written Summary of any such conversation and place it promptly in a public file 
or docket, with written notice to the speaker and all other interested parties 
that this action has been taken. : 

5. Effect of violations.—Any written or oral communications made in violation 
of paragraphs 2 to 4 shall be ignored by the agency in deciding such pending 
adversary proceedings, and the agency shall take such further disciplinary action 
as it deems appropriate under the circumstances. 

6. Right to eramine files and reply to matters reported therein.—All persons 
shall have access to the public files and dockets of all adversary proceedings 
during normal business hours, and any interested person shall be given notice of, 
and have an adequate opportunity before decision to make seasonable reply to 
any ex parte matters reported therein. 

We believe these proposals do not involve undue redtape. We recognize it 
changes long-practiced habits of informal discussion between the agencics, the 
Congress, the Executive Office and departments, and private individuals. 
Adoption of this code will not cure this instantly because, with best of inten- 
tions, it is sometime difficult to define precisely all “adversary proceedings.” 
The varying statutory provisions suggest some complexities. 

Often the communication has been in good faith, and less frequently with in- 
tent to exert improper influence. The latter should be promptly eliminated. To 
do so imposes some added burden, but your committee believes that, if each 
agency will adopt these minimum requirements of a code of agency conduct, it 
would diminish the volume of such letters and calis as rapidly as its adoption be- 
comes known. 

We also believe and intend that these proposals shall at the same time pre- 
serve a proper freedom of correspondence and discussion between citizens and 
officials concerning all other matters within the purview of these administrative 
agencies which are not pending adversary matters. 

We realize that these proposals are far from perfect. But they provide a 
standard which may guide Federal personnel and private ¢itizens appearing be- 
fore them in fair play in contested matters. They do not abridge constitutioaal 
privileges of petition because they treat all parties alike and protect against un- 
due influence.” 

We think these provisions in a code of agency conduct would supplement the 
new congressional Code of Government Ethics. In the words of Senator 
Johnson: * “at the very least it may serve to encourage the thoughtless to be 
more thoughtful. It may cause caution instead of carelessness. It may add 
strength to the weak and refortify those who are strong. 





"Compare United States v. Slaughter, 89 F. Supp. 205 and 876, involving constitutional- 
ity, Federal Regulation of Lobbying Act. 


seats for Senate action H. Con. Res. 175 Congressional Record, July 11, 1958, 
Pp. 32. 
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“Additionally, it may serve to spearhead other steps that will encourage or 
require greater vitality to public trust and at the same time put a brake on thoge 
who contribute to thoughtlessness or deliberate dereliction in an effort to obtain 
special favor or personal gain.” 

Accordingly, your committee recommends that the section of administrative 
law adopt and transmit to the house of delegates of the American Bar Associa. 
tion for its consideration, adoption, and support, the foregoing proposed outline 
of minimum requirements for a code of agency conduct. 

Respectfully submitted. 

COMMITTEE ON AGENCY CONDUCT, 
Guy FARMER. 

Davip W. PECK. 

JOHN B. GAGE. 

RutH SMALLEY. 

ALBERT E. STEPHEN, Chairman. 

Dated at Seattle, Wash., August 14, 1958. 


APPENDIX A 
CopE OF ETHICS FOR GOVERNMENT SERVICE 


Any person in Government service should : 

1. Put loyalty to the highest moral principles and to country above loyalty 
to persons, party, or Government department. 

2. Uphold the Constitution, laws, and legal regulations of the United States 
and of all governments therein and never to be a party to their evasion. 

3. Give a full day’s labor for a full day’s pay; giving to the performance of 
his duties his earnest effort and best. thought. 

4. Seek to find and employ more efficient and economical ways of getting 
tasks accomplished. 

5. Never discriminate unfairly by the dispensing of special favors or privileges 
to anyone, whether for remuneration or not; and never accept, for himself or 
his family, favors or benefits under circumstances which might be construed by 
reasonable persons as influencing the performance of his governmental duties. 

6. Make no private promises of any kind binding upon the duties of office, 
since a Government employee has no private word which can be binding on 
public duty. 

7. Engage in no business with the Government, either directly or indirectly, 
which is inconsistent with the conscientious performance of his governmental 
duties. 

8. Never use any information coming to him confidentially in the performance 
of governmental duties as a means for making private profit. 

9. Expose corruption wherever discovered. 

10. Uphold these principles, ever conscious that public office is a public trust. 


Cope oF ETHIcs FoR GOVERNMENT SERVICE 
(Concurred in by both Houses of Congress, July 11, 1958) 
Statement of Senator Johnson 


Mr. JoHNSON of Texas. Mr. President, I ask unanimous consent for the present 
consideration of House Concurrent Resolution 175, Calendar No. 1861. 

The Presip1ine Orricer. The concurrent resolution will be stated by title for 
the information of the Senate. 

The LEGIsLATIVE CLERK. A concurrent resolution (H. Con. Res. 175) proposing 
a code of ethics for Government service. 

The Presipine Orricer. Is there objection to the request of the Senator from 
Texas? 

There being no objection, the Senate proceeded to consider the concurrent 
resolution. 

Mr. Jounson of Texas. Mr. President, I ask unanimous consent to have 
printed in the Record at this point.as a part of my remarks a statement concern- 
ing the purpose of the concurrent resolution. 
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There being no objection, the statement was ordered to be printed in the 
Record, as follows: 

The purpose of this resolution is to set forth in a readily understood but 
meaningful manner basic standards of conduct as a guide to all who are priv- 
ileged to be a part of the Government service. The word “guide” is used ad- 
visedly. The resolution creates no new law; imposes no penalties; identifiies no 
new type of crime; and establishes no legal restraints on anyone. It does, 
however, etch out a charter of conduct against which those in public service 
may measure their own actions and upon which they may be judged by those 
whom they serve. 

The original framers of this resolution, together with all those who now 
support its adoption, do not contend for a moment that it will wash out all evil 
from the soul of the Government or the individuals therein. They do believe 
strongly, however, that it can do no harm and has great possibilities of doing 
much good. 

At the very least it may serve to encourage the thoughtless to be more thought- 
ful. It may cause caution instead of carelessness. It may add strength to the 
weak and refortify those who are strong. 

Additionally, it may serve to spearhead other steps that will encourage or 
require greater fidelity to public trust and at the same time put a brake on those 
who contribute to thoughtless or deliberate derelictions in an effort to obtain 
special favor or personal gain. 

COVERAGE 


The committee understands and intends that this resolution apply to every 
servant of the public whether he be the President, a Member of Congress, a life- 
long career employee, or an employee engaged only on a temporary basis to 
expedite the movement of mail during the Christmas rush. 

The committee does not subscribe to nor could it support any code of principles 
that applied only to some and not to others. It believes there is no room in a 
great democracy such as ours for any set of double standards. 

In that framework, the committee unanimously approved the resolution as 
providing a needed yardstick for the use of all who serve in the Federal service 
and for the use of those being served with which to measure and judge the 
propriety of official and personal conduct of every public official and employee— 
whether elected or appointed—and without regard to the position held or the 
duties performed. 

The PresipING OrFicer. The question is on agreeing to the concurrent resolu- 
tion. 

The concurrent resolution was agreed to. 





Report oF Specrat Ap Hoc COMMITTEE ON CODE FOR AGENCY CONDUCT 


AMENDMENT 

Page 9, paragraph 1(c): 

“The term ‘adversary proceeding’ means any proceeding before an agency be- 
tween contending parties, public or private, involving the exercise of agency 
authority in the settlement or determination of right, obligation, liability, sanc- 
tion, or status of a person or persons by an order applicable or to be directed to 
a named party or parties to the proceeding, and required by constitution or 
statute to be based solely upon a hearing of record.” 


Page 9, paragraph 2, line 3, substitute the words “for any person to communi- 
cate privately with, or entertain a communication from, either in writing.” 

Mr. Bretar. On page 41, under “E,” is a resolution adopted by the 
house of delegates at the annual meeting at Los Angeles the last week 
in August of this year. 

Under that resolution the administrative law section has been au- 
thorized to represent the American Bar Association in this field. 

The last document can be included in the record so far as we are 
concerned because it contains at the top of it the caveat that it does not 
represent completed action of the bar association. 

In other words, it was a draft of a code of agency conduct which 
was the subject of a panel discussion in Los Angeles in which repre- 
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sentatives of the Congress, of the judiciary, of the agencies, of the 
law schools, and of persons in practice debated and discussed the vari- 
ous aspects of this problem. 

It Rot not represent completed action of the American Bar 
Association. a] 

That is the file of documents which exists and which reflects the 
American Bar Association’s very keen interest in this problem. 

I would like to deal with both parts of the subject with which your 
letter is concerned, namely, the admission and control of persons who 
practice before agencies, and the second part of it is the formulation 
of standards of conduct for agency members, and their personnel who 
perform courtlike functions under acts of Congress. fn 

The heart of this matter, as we see it, is the right of a citizen toa 
fair hearing where Congress has provided for a decision by an agency 
on the record. The Administrative Procedure Act very spec 
states in those cases where an agency is performing courtlike fune- 
tions, section 7(d) states: 

The transcript of testimony and exhibits, together with all papers and requests 
filed in the proceeding, shall constitute the exclusive record for decision. 

Now, if it is to be the exclusive record for decision obviously there 
can be no outside ex parte influences in that decision at any level. 

In the area of the admission and control of practice before agen- 
cies, the American Bar Association program has been completed, and 
it is reflected in the Federal Administrative Practice Act, and I might 
just state briefly what that act would do. — . 

One of the problems, Mr, Chairman, in dealing with the problem 
of ethics by practioners and the problem of ethics or standards of 
conduct by agency people, is the machinery which is involved in mak- 
ing those standards effective. 

Now, the Administrative Practice Act does provide for some gov- 
ernmental machinery to deal specifically with this problem. It would 
set up an Office of Federal Administrative Practice, headed by a 
Director. This would be an independent agency of the Government, 
and among its functions would be to deal with the problems of ad- 
mission and control of practice. 

Section 403 of that bill would provide that it would be improper 
conduct— 
to communicate or have any discussions with any agency or with any em- 
ployee or representative or official or presiding officer of any agency concern- 


ing the merits or disposition of any contested adjudicatory proceeding before 
that agency in the absence of or without reasonable notice to his adversary. 


Now, it also provides that it would be improper conduct— 


to attempt to sway the judgment of any agency or of any employee or representa- 
tive or official or presiding officer of any agency, (1) by the use of threats, false 
accusations or duress, or (2) by the offer of any special inducement or promise 
of advantage, or (3) by bestowing of any gift or favor or other things of value. 


Now, in addition to specifying things which would be improper con- 
duct, the bill deals with the difficult subject of conflict of interest and 
it also provides for special standards of conduct for representatives 
who are attorneys before the agencies, and I would like to simply 


mention that we have in this bill some machinery for dealing with 
this problem effectively. 
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This bill would provide as to lawyers, admission and control of 
lawyers in agency practice, that the Court of Appeals for the District 
of Columbia shall prescribe and from time to time shall amend 
special canons of ethics governing the conduct of all representa- 
tives who are attorneys at law in connection with representation of 
clients in all matters before all agencies. 

It shall be improper conduct for any representative who is an attorney at 
law to violate any such canon. 

There is also established under the aegis of the court a Federal 
Grievance Committee who would have authority to investigate com- 

jaints, to conduct proceedings, and to recommend action either here 
in the District of Columbia or by reference to the State where the 
lawyer is admitted to practice or resides so you can see here we do 
have not only some standards of conduct as applying to practitioners 
but we are also recommending some machinery which would deal 
effectively with this problem. 

This is simply a brief outline of the question raised in your letter 
with regard to the practitioners before the agencies. ; 

Now, with respect to the other part of it, namely, the possibility of 
a code of ethics for agency members and those personnel in the agency 
who assist the members in the decisional process, as the correspondence 
shows, we do not have or we have not yet completed our studies of this 
difficult problem. 

We have in the Atlanta resolution adopted a policy that there should 
be a statutory basis for standards of conduct, and of course we are 
concerned about many of the difficult problems in dealing with this 
subject. 

here is the one mentioned in your letter, namely, that standards 
of conduct should be distinguished from penal provisions of the law. 
There is also, aside from that, the difference between standards of 
conduct which might be prescribed in a statute, from what the bar 
association regards as professional ethics. These self-imposed pro- 
fessional rules provide a machinery to permit investigation of charges 
and permit inquiries which go beyond what would be properly specified 
by statute. 

In other words, it is possible for the profession to get at grievances 
that go beyond those which might be properly put in the statute. 

So, then in prescribing a code of conduct for agency members, there 
is the problem of the scope of such a code. 

In other words, should it be confined to judgelike functions as dis- 
tinguished from administrative activities and that great volume of 
activities where the agency is acting for the Congress in adopting rules 
and regulations which have the force and effect of law. 

The bar association resolution at Atlanta was addressed to the 
problem of standards of conduct for courtlike proceedings. 

Then there is the problem of the terms and provisions of such a 
code which we have not yet evolved. Then beyond that there is the 
problem of agency machinery for dealing with and making these 
canons effective. 

Now, those are the basic points that we are now studying, and we 
have in operation a special committee which is working on a further 
draft of a possible code, and dealing with the problem of its scope 
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and application and also the machinery which might be suggested to 
make such a code effective. 

I can assure the committee that this has been a matter which we have 
had under study for nearly 2 years. We are extremely interested ip 
the various bills which are now pending although we have formulated 
no ——— on them as yet. 

@ are very much interested in this committee’s concern on this 
subject, and I think you can appreciate, Mr. Chairman, that when we 
are dealing with the courtlike functions of the agency we are dealing 
with a subject which is of unique and direct interest to the attorneys, 
because the agency must set the tone of practice, otherwise it is very 
difficult for the bar association to meet the desired tone of practice 
that our profession insists upon. 

So we are keenly interested in this both from a professional stand- 
point and also from a taxpayer’s point of view in the confidence in 
Government agencies which the public has a right to yt and 
basically, as I said in the beginning, we are dealing with the prob- 
lem of the citizen’s right to a fair hearing on the record, and where 
Congress provides for a determination based upon a hearing record 
according to the laws of evidence, that should imply an obligation 
that the decision be confined to the hearing record. 

Thank you very much, sir. 

The Cuarrman. Well, thank you very much, Mr. Beelar. 

Now it was understood, with some members of the committee who 
had other commitments this week, that these recommendations or the 
discussion we have here in the presentation and suggestions would be 
received here today, and that there would be a fuller discussion at a 
later date when we have had time to analyze and give study to your 
recommendations. 

Now, you have just advised the committee that your committee work- 
ing on this problem will have at a later date further recommendations 
to make out of your continuing study. 

I assume by some time in November that would be ready, would it 
not, Mr. Beelar? 

Mr. Beevar. I am uncertain how fast we can move. 

The normal timetable would provide for submission of this work 
to the midyear meeting of the house of delegates which is not to be 
held until February. 

Now, it is possible for the board of governors to move up on it at 
an earlier date. I cannot forecast the timetable of the association’s 
action at the time. 

The CHatrMAn. Well, yes, I understand the problem. 

Mr. Bretar. But in the meantime we are authorized to advise and 
consult with the Congress in this work. 

The Cuatrman. Thank you very much. 

Mr. O’Hara, do you have any questions of Mr. Beelar? 

Mr. O’Hara. Yes, I have one or two of Mr. Beelar. 

Mr. Beelar, it has been my observation as a member of this subcom- 
mittee that generally speaking, the members of the bar, I think, have 
been quite scrupulous in following the code of ethics of their profes- 
sion and the laws which are on the books governing the practice be- 
fore certain of the agencies. 

On the other hand, we have been confronted with testimony which 
shows the very active part of the parties themselves or sometimes 
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ple who are not parties but who have merely a desire to see some- 
y get a license, for example, in the FCC, who become very active 
in it. 

Now, how do you reach that type of what I would call conduct 
which is certainly not in keeping with a judicial finding? 

How do we reach that type of activity? 

Does your bill, proposed pill, reach that individual at all? 

Mr. Beetar. This is a very important aspect of the problem, be- 
cause it is necessary to completely cover the waterfront, and the 
Atlanta resolution very deliberately suggests legislation which would 
reach any person who attempts to improperly influence an agency 
while it is performing what I call a courtlike function. 

Mr. O’Hara. As I recall, for example, the FCC Act, it does pro- 
hibit, I think, the part of the attorneys, or the action on the part of 
the attorneys or the litigants themselves, not the litigants, but the 

arties in interest. 

But it does leave this field wide open of what I would consider 
activities which were not in keeping with ethical standards of out- 
siders or officious intermeddlers, if you wish to call them that, who 
do ply their wares, and quite effectively sometimes, in what I would 
consider not proper activities, and I think those have to be 
reached as well as the limitation which is placed upon the parties 
in interest. 

Mr. Beetar. The objective that we are after would not be achieved 
unless it does reach all persons. 

In other words, it has got to stamp out the improper influence. 

On the other hand, we are quite concerned that in doing this we 
do not chill the right of a citizen to petition an agency in its admin- 
istrative or legislative function where there should be the right of 
petition or the right to lobby in the highest sense of that term, if 

ou please, because the agency’s knowledge of the field of its regu- 
ation is never complete. It needs the assistance of persons who 
have information necessary to help formulate rules and regulations. 

So you have an area here where there is misunderstanding as to 
when it is appropriate to consult with agency people in rulemaking 
matters, where they are performing a legislative function, and where 
it is highly inappropriate to consult with agencies where they are 
acting as a court. 

In other words, the conduct which is important and proper in the 
legislative sense is highly improper where they are performing it in 
a judicial sense, and we would think if we are to protect the hearing 
record, and we are just protecting the right of the citizen when we 
are doing it, it should apply across the board to everybody; well, just 
for example, the Tax Court is a specialized court, and you do not 
find persons trying to influence that agency in its deliberations. 

Mr. O’Hara. That is all. 

The CHarrman. Will you yield, Mr. O’Hara? 

Mr. O’Hara. Yes, Mr. Chairman. 

The Cuatrman. In the first place, Mr. Beelar, the Tax Court does 
not have administrative functions, I believe, as these regulatory agen- 
cies of the Government do. 

It is a court that determines tax matters, you might say, in a judicial 
way. 
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The question which to me seems to be a larger question is how we 
are going to determine the separation of these functions. In other 
words, where is the line to be drawn regarding the administrative re- 
sponsibility of the duties of the Commission and the judicial responsi- 
bilities? 

Mr. Beexar. Well, it is a difficult question. 

Assuming we have an ideal code, can we assure this compliance that 
we would like to have on the courtlike function ? 

Now we do know that where we have hearing examiners, they per- 
form only what we call adjudication. They conduct hearings. They 
make their findings on the record, and this activity has been largely 
free from criticism. 

Now, it seems to me we already have an approach to this demarea- 
tion between the hearing records function from all the other activities 
of an agency and if we can protect that hearing record on up through 
the agency review, we will be dealing with the heart of the problem 
that is of unique concern to the bar association. 

The CHartrman. In other words, as I gather then, you would start 
when the hearing got underway. Then from there on up to the deci- 
sion of the Commission would be the area in which it would be purely 
of a judicial nature ? 

Mr. Brexar. We are not unmindful of the necessity of elevating 
conduct in other matters but as I have tried to explain the bar associa- 
tion is uniquely concerned with this courtlike function and so in that 
area, I think, your observation is exactly correct. 

The Cuarmman. Thank you. 

Mr. O’Hara. Of course, I am rather sympathetic to the very difi- 
cult problem, and the problem the Commissioners have in these vari- 
ous matters because in the administrative end of it they are confronted 
as being responsible with finding out what the problems of the people 
they deal with are. 

But when you get to the rulemaking part, I think that is just as 
important as the quasi-judicial opinions that are written, and the 
twilight zone in there is an exceptionally difficult field to write a code 
of ethics and I appreciate the problem which confronts the bar asso- 
ciation and which confronts these agencies, which confronts the Con- 
gress as a matter of fact, of how are you going to distinguish and 
where does your code of ethics begin, and where does it end ? 

You very properly have a strict code of discipline of the attorneys, 
but the laymen, the people who are laymen, is another problem. 

How are you going to write a code of ethics across them that should 
apply across the board, Mr. Beelar ? 

Do you have any suggestions with regard to that ? 

Mr. Brevar. First, it seems that there is a gray area between these 
functions, but that, we are dealing there with a small percentage of 
the total problem, because the majority of the problem can be reached, 
and I merely illustrate the fact that we have already separated out in 
the hearing examiner who performs only these functions so we have 
a very solid basis of distinguishing between the courtlike function 
from the other functions. 

Now, as I say, we do not depreciate the importance of the rule- 
making and the policy side of the agency’s function, but this seems 
to us to be akin to the functions of this committee in writing legisla- 
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tion and policy and filling in the statutes, and there we have quite a 
pit of apprehension among lawyers and citizens; they want freedom 
to deal with the agencies. 

But in these areas, sir, the Congress has not required the agency 
to make its decision on a hearing record, according to evidence which 
issubject to judicial review. 

Mr. O’Hara. May I ask you if the bill H.R. 3350 which was intro- 
duced by our colleague Mr. Fascell, of Florida, is that a bill which 
was proposed by the American Bar Association ? 

Mr. Beevar. It is an American Bar Association-sponsored bill, fol- 
lowing a series of detailed resolutions which were adopted in Febru- 
ary of 1956. 

But this bill deals, as I said, with persons who practice before 
agencies, but it does not deal with the other part, namely, the stand- 
ard of conduct for agency members and their employees. 

And it seems, according to our Atlanta resolution, that you must 
deal with both sides of this problem. 

Mr. O'Hara. That is all. 

The Cuarrman. Mr. Williams? 

Mr. WitiraMs. Mr. Chairman, no questions. 

The Cuarrman. Mr. Lishman, do you have anything ? 

Mr. Lisuman. No, I have no questions. 

The Cuarrman. Well, I think in order that the record might be 
clear, H.R. 3350 is actually a reorganization of the administrative 
procedures and practices in Government operations. That is the 
major purpose of the bill. 

The question of the controlling of practice by a code of ethics and 
so forth is only one title of the bill which contains a total of five 
titles. 

Mr. Beexar. That is right, sir. But we do mention this problem 
because this would set up an office dealing with this subject and if we 
have a code of conduct for agency members we then have a problem 
as to who is going to administer it and look into complaints and make 
investigations and clear people who are wrongfully accused. 

Now this office, which 1s provided for in this bill, would be a possi- 
ble type of Government machinery that could take on that function. 

The Cuarrman. Well, you know, of course, these agency members 
are appointed and their term expires at certain times, they are then, 
of course, subject to the actions of the administrative executives of 
the Government, together with being subject to the confirmation of 
the Senate of the United States. 

Consequently they are in a somewhat different category from those 
who receive permission to practice, engage in the practice of law, that 
is, a profession we have that will continually pursue that profession 
without any interruption or interference and to that extent it is a 
different situation to approach, as I see it. 

Mr. Brevar. Yes. We have the analogy in of course the life term 
of judges or judges appointed for a term, the problem of reaching 
them for disciplinary reasons when that exists. 

The Cuatrman. You had a question, Mr. Lishman ? 

Mr. Lisuman. Mr. Beelar, in this H.R. 3350, is it a fact that pro- 
vision is made for the enforcement of a code of ethics which will be 
arrived at in statute? 

Mr. Brexar. Yes, sir. 
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Mr. Lisuman. In other words, is this to be an enforcement of 
statutory code of ethics ? 

Mr. Beevar. It again approaches the problem on two levels: The 
statute itself imposes certain standards of conduct, defines as improper 
conduct certain things by laymen or lawyers, and that includes, for 
example, improper influence activity, and other efforts to influence, 

Then, in addition, it imposes additional special standards of con- 
duct for lawyers. Those are to be prescribed by the Court of Appeals 
for the District of Columbia, and then that court would have a Fed- 
eral grievance committee which could deal with persons involved in 
any complaint or grievance problem, and they would have also the 
right to refer that matter to States from which the party came. 

You see, we have a Federal city here and we have a problem that 
involves imposing conduct on people who do not live here or practice 
here but we nevertheless, as a Federal city, must have some machinery 
for dealing with it. 

Mr. Lisuman. Who would enforce the ethical standards of con- 
duct, so far as layman practitioners are concerned, under this bill? 

Mr. Brexar. This would be left to the individual departments and 
agencies. 

Mr. Lisuman. There would be no centralized enforcement agency 
with regard to practitioners other than lawyers then, is that correct? 

Mr. Beear. I believe that is so, although the office again would 
provide guidance in the form of regulations and so forth dealing with 
that problem. 

But the agency would be the one to prescribe regulations governing 
the representation by laymen. 

Of course the act also provides on the hearing record type of pro- 
ceeding it would be a lawyer function rather than a layman function. 

Mr. Lisumawn. I think these questions really give rise to numerous 
other questions which will be considered at a future date. 

Mr. Brevar. Yes, sir. 

Mr. Lisuman. I can see where there can be some question in the 
minds, I know, of a good many people as to whether or not there 
should not be some central enforcement agency of any ethical code, 
if a code of ethics is to have any effect, any real permanent effect. 

Mr. Beexar. I think that is recognized as being one of the prob- 
lems we are confronted with. 

Thank you very much. 

The Cuatrman. Thank you, Mr. Beelar. We do appreciate your 
appearance here this morning. 

Mr. Beevar. Thank you. 

The Cuatrman. Representing the bar association of the District 
of Columbia, we are glad to welcome the Honorable F. Cleveland 
Hedrick, Jr., chairman of the administrative law section. 


STATEMENTS OF F. CLEVELAND HEDRICK, JR., CHAIRMAN, ADMIN- 
ISTRATIVE LAW SECTION, ON BEHALF OF THE BAR ASSOCIATION 
OF THE DISTRICT OF COLUMBIA; AND VALENTINE B. DEALE, 
MEMBER OF THE BOARD OF DIRECTORS 


Mr. Hepricx. Mr. Chairman and members of the committee, I am 
F. Cleveland Hedrick, Jr., a member of the bar of the District of 
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Columbia, and chairman of the administrative law section of the 
Bar Association of the District of Columbia. 

I am accompanied today by 

The CuarrmMan. Also I would like to note that you have the Hon- 
orable Valentine B. Deale, who is one of the members of the District 
Bar Association. 

Mr. Heprickx. Thank you, Mr. Chairman. I was just going to ask 
permission to have Mr. Deale join me in this presentation so he could 

resent it. 

; The CHamMan. We are glad to have you too, Mr. Deale. 

Mr. Dears. Thank you. 

Mr. Hepricx. The Bar Association appreciates this opportunity to 
appear pursuant to your letter of August 22, 1958, addressed to Mr. 
Justin L. Edgerton, the president of the bar association. 

Mr. Edgerton, in his letter of September 8, designated myself and 
Mr. Deale as the representatives of the bar association to speak to you 
on this subject. 

I have just taken over the office of chairman of the administrative 
law section, and in this area, I have appointed a new committee on 
ethics and administrative agencies. I have asked Prof. Leo Huard, 
of Georgetown University, to head that committee and he will com- 
mence working on it right away, so that we might have additional 
positions of the bar association to present to you while your com- 
mittee is considering this matter. 

Your letter arrived while I was out of town, and Mr. Deale, who 
was my predecessor as chairman of this section and who is now a 
member of the board of directors of the association, very kindly took 
over the job of preparing a statement as to the present position of 
the bar association in this area, so I am happy to have Mr. Deale here 
today to make our principal presentation to you. 

The Cuarrman. Thank you very much, Mr. Deale; we will be happy 
to have you present your statement. 

Mr. Dear. Thank you, Mr. Chairman. 

Iam Valentine B. Deale. I am honored to present to your sub- 
committee the views of the Bar Association of the District of Colum- 
bia on certain aspects of the broad subject of ethics in the administra- 
tive process. 

By way of background information, the Bar Association of the 
District of Columbia has some 3,400 lawyers on its membership rolls. 
Of this total, over 1,000 are members of the association’s administrative 
law section. This pronounced interest in administrative law among 
Washington lawyers is readily understandable. For it is here where 
the principal administrative agencies of the Federal Government are 
headquartered and where parties from all over the United States 
come to plead their causes before these agencies. 

If the District bar has a distinguished characteristic, it is its deep 
interest in administrative law. It is thus fitting for the bar associa- 
tion to offer to your subcommittee as it addresses itself to basic prob- 
lems of the administrative process whatever assistance the association 
can appropriately give. 

The association has adopted formal policy with respect to certain 
aspects of the specific points on which your chairman invited com- 
ment in his letter of August 22, 1958, to Association President Justin 
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L. Edgerton. The association has also taken official action with re. 
spect to other matters which appear germane to your subcommittee’s 
interest in ethics in the administrative process. In addition, as Mp. 
Hedrick has already pointed out, the administrative law section hag 
recently organized a committee on ethics which might be expected to 
generate further association thought on the subject. 

Your subcommittee may count on hearing further from the associa. 
tion as new policy positions on ethics in the administrative process are 
developed. 

Presently, I propose to review what the association has done in this 
field. 

In the spring of 1956, the board of directors of the association 
unanimously adopted two multipart resolutions bearing upon the 
general subject matter of your subcommittee’s inquiry today. The 
texts of these two resolutions are submitted as exhibit A and exhibit B 
for the record. 

The former primarily relates to qualifications and standards of 
conduct for anyone acting in a representative capacity in an adminis. 
trative proceeding. Among other matters, the resolution provides— 
That minimum standards of conduct should be established by statute governing 
all persons permitted by any agency to represent private or public persons, 
parties or organizations, including the United States and any agency thereof. 

The second resolution covers two important points of relevance here, 
It would set up an independent Office of Federal Administrative 
Practice, which, among other things, would be a guardian of ethical 
standards in administrative proceedings on a governmentwide basis, 
The second resolution would also give hearing examiners a greater 
degree of independence from agency influence to the end of rein- 
forcing fair play in administrative proceedings. 

In its endeavor to implement the principles of the two resolutions, 
the association, through its administrative law section, supported cer- 
tain legislation in the 85th Congress. The legislation, known as the 
Federal Administrative Practice Reorganization Act, was identified 
as House bills H.R. 3349, 3350, and 7006, and Senate bill S. 932—all 
identical bills. No action was taken on these bills by either the House 
or the Senate. 

There is no doubt, however, that the issue of appropriate legislation 
will be raised once again in the next Congress, and it is earnestly 
hoped that the studies of your subcommittee will buttress the effort 
to secure effective action. 

I believe a few words about the proposed Federal Administrative 
Practice Reorganization Act are in order as it encompasses the in- 
terests of your subcommittee and the policy positions of the bar asso- 
ciation already noted. 

Title IV of the proposed act has a distinctly ethical or moral cast. 
This title stipulates that it is improper for anyone acting in a repre- 
sentative capacity before a Federal agency to do any of the following, 
namely : 

(a) Solicit representation directly or indirectly ; 

(6) Advertise his attainments or services in representing others; 

(c) Communicate privately with any agency representative with 
respect to the merits or disposition of any contested proceeding pend- 
ing before the agency without notice to his adversary ; 
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(d) Attempt to sway the judgment of any agency representative 
improperly, such as by threats, offers of special inducements, gifts, 
or favors; 

(e) Engage in indecorous behavior in the presence of a presiding 
officer in any agency proceeding ; 

Commit any act contrary to honesty, justice, or good morals in 
the course of representing another in any agency proceeding; 

(g) Violate any trust w ith respect to accounting for or using money 
or property whic ‘h has come into his hands in the course of representa- 
tion; and finally, 

(h) Advocate the overthrow of U.S. Government by force or 
violence. 

Title IV also lays down general rules with respect to conflict of 
interest for all representativ es and provides further that lawyer-rep- 
resenitatives before agencies would be subject to canons of ethics to 
be especially drawn up for them by the U.S. Court of Appeals for 
the District of Columbia. 

In addition, title IV establishes procedures for enforcing its ethical 
standards. A Federal Grievance Committee would be the prosecutor 
of violations of ethical standards in the case of lawyers. The prosecu- 
tion would take place in the U.S. district court of the judicial district 
in which the respondent is principally engaged in the practice of law, 
and if the court found against the respondent, it could either perma- 
nently enjoin the respondent from practicing before all agencies, 
indefinitely suspend him from practice be fore all agencies, or 
reprimand him. 

With respect to nonlawyer representatives, the mechanics for en- 
forcing proper conduct under title IV would rest entirely with the 
agencies themselves on an agency-by-agency basis. Every agency 
would be authorized to reprimand a nonlawyer representative for 
conduct which the agency itself deems improper, and further would 
be authorized to revoke or suspend for such period of time as it sees 
fit the privilege of representation by such person before the agency for 
improper conduct under title IV standards. 

Ethics in the administrative process is linked with efficiency of ad- 
ministrative operations. The climate for fast deals or sly arrange- 
ments is good when administrative operations are marked by exces- 
sive delays, inadequate procedures, complexity of regulations, poor 
public information provisions, and so forth. On the other hand, 
efficient operations tend to keep everyone on a straight and narrow 
path. 

With respect to this consideration, the Bar Association of the Dis- 
trict of Columbia believes that title I of the Federal Administrative 
Practice Reorganization Act is desirable legislation. This title would 
establish the Office of Federal Administrative Practice as an inde- 
pendent agency reporting both to Congress and the President. The 
extremely important function which title I would provide €or is 
permanent, independent, and authoritative surveillance of procedures 
and practices in the field of administrative law. 

At present, the Administrative Procedure Act, which applies 
horizontally throughout the executive branch, is implemented by the 
various agencies in a manner and to the extent that each agency 
determines. The result is that procedures and practices—for example, 
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those pertaining to standards of conduct—differ substantially despite 
the fact that the same single act gives legal direction for the great 
bulk of administrative agency-type activities. 

The root of the trouble is clear: the act is an orphan within the 
executive branch with no one having the necessary incentive or au- 
thority to attend to problems of its administration on a government- 
wide basis. 

The proposed new office, like your subcommittee, would have over. 
sight responsibilities. It would conduct continuous studies on the 
adequacy of procedures by which agencies determine rights, duties, 
and privileges; it would receive complaints about agency practices 
and procedures, investigate such complaints, and make appropriate 
recommendations; and it would address itself to how delays and ex. 
enses in agency proceedings might be cut down and how public 
information provisions might be improved. Nothing of general 
interest and importance in administrative procedure or practice would 
be foreign to the new office. | 

Directly apropos to your subcommittee’s immediate interest, the 
subject of ethics in the administrative process would be clearly within 
the scope of the proposed Office of Federal Administrative Practice, 
and moreover, that Office would be in an excellent position to exercise 
strong leadership in the field. 

Title II is the other part of the Federal Administrative Practice 
Reorganization Act which the Bar Association of the District of Co- 
lumbia supports for sake of increased assurance of fair play in the 
administrative process. The association believes that the integrity of 
the administrative process could be strengthened if greater recogni- 
tion were given to the judicial character of the hearing examiner's 
role. 

Such recognition requires that maximum care be taken to insure 
the hearing examiner’s competence and independence of judgment, 
that his employment and qualifications therefor and his status should 
be fixed in law rather than left as they are now to unsuitable regu- 
lations and procedures, and that safeguards against extraneous in- 
fluence or pressure, including agency domination, be reinforced, 
The firm resolve that independence of judgment, competence, and im- 
partiality are needed of hearing examiners in administrative proceed- 
ings as they are needed of judges in judicial proceedings underlies 
the association’s position with respect to title IT. 

This concludes my statement on behalf of the Bar Association of 
the District of Columbia. While there is much more to be said on the 
subject which your subcommittee has under study, I have confined my 
remarks to those propositions which the association, through its board 
of directors, has officially sanctioned. As the new ethics committee of 
the administrative law section gets underway with its studies, the 
association’s comments might be expected to be expanded. In that 
event, your subcommittee will hear from us again. 

I thank you. ‘ 

The Cuamman. Thank you very much, Mr. Deale. 

Mr. Hedrick, do you have any further comment ? 

Mr. Heprick. Mr. Chairman, I would like to ask that the corre- 
spondence between the bar association and your committee be made a 


par 


Ho 
Che 


vid 
for 
sub 
test 


vie 


al 


ild 
yu- 
in- 
ed, 
m- 


ad- 


Lies 


the 
my 
ard 
of 
the 
hat 


rre- 
lea 


REGULATORY COMMISSIONS AND AGENCIES 5031 


part of the record. That would include your letter of August 22, 1958, 
to Mr. Edgerton, Mr. Edgerton’s letter to you of September 8, 1958, 
and my letter to you of September 18, 1958. 

The CuairMAN. Do you have copies of the letter of ae 18? 

Wewillsupply them. Let them be included in the record. 

(The documents referred to are as follows:) 


HOUSE OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C., August 22, 1958. 
Mr. Justin L. EpGERTON, 
President, District of Columbia Bar Association, 
Washington, D.C. 


Dear Mr. Epcerton: The subcommittee has been studying problems involved 
in legislative proposals to enact a code of ethics establishing standards of 
conduct for members and employees of the independent Federal regulatory agen- 
cies and for persons who practice before them. We realize the fundamental 
problem that morality cannot be legislated and that a statutory code of ethics 
must be aimed at prevention of improper conduct not already prohibited by the 

nal law. 
met would be helpful to the subcommittee if you could arrange to have submitted, 
a statement outlining the views of your association concerning: 

(a) The feasibility of a statutory code of ethics ; 

(b) The essential provisions which should be contained in any such statute; 

(c) The safeguarding provisions which should be included to insure, among 

other things, that any statutory code of ethics will not have the effect of amend- 
ing, superseding, or weakening any of the existing provisions of the penal and 
other laws relating to the administration of law and to the obstruction of 
ustice. 
. I should appreciate receiving this information from you in the near future. 
After receipt of such statement, the subcommittee will be pleased to invite repre- 
sentatives of your association, designated by you, to testify at public hearings on 
this matter. The subcommittee has scheduled hearings commencing September 
16, at which time we plan to cover several matters including this one of ethics. 
Any assistance you may render the subcommittee will be greatly appreciated. 

I am sending this letter to Mr. Laurence E. Axman, president of the Federal 
Bar Association, and Mr. Charles 8. Rhyne, president of the American Bar 
Association. 

Sincerely yours, 


OrEN Harris, Chairman. 


THE Bar ASSOCIATION OF THE DiIstTRICT oF COLUMBIA, 
Washington, D.C., September 8, 1958. 
Hon. OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight, House of Representa- 
tives, House Office Building, Washington, D.C. 

Dear Mr. Harris: I thank you for your invitation of August 22, 1958, to pro- 
vide your subcommittee with the views of our association on ethical standards 
for administrative practice and proceedings, and related matters. 

Iam pleased to accept your invitation and will arrange for a statement to be 
submitted to your subcommittee. Following the preparation of the statement, 
I will be glad to designate association members who will be available for oral 
testimony. 

Again, may I express our appreciation for the opportunity of presenting our 
views on this important matter. 

Sincerely yours, 
Justin L. EpGERTON, 
President. 


32090—59—pt. 139 
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Bar ASSOCIATION OF THE DISTRICT OF COLUMBIA, 
ADMINISTRATIVE. LAW SECTION, 
Washington, D.C., September 18, 1958. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, House Office Building, 
Washington, D.C. 

DrAR CONGRESSMAN Harris: Please refer to your letter of August 22, 1958 jp. 
viting the Bar Association of the District of Columbia to submit views on ethicg) 
standards for administrative practice and proceedings, and to the reply of 
Justin L, Edgerton, president of the association, of September 8, 1958. 

President Edgerton of the association has designated myself, as chairman of 
the administrative law section, and Valentine B. Deale, as former chairman 
and a director of the association, to present the views of the association on this 
subject to your subcommittee. 

Accordingly, I am enclosing a statement on the subject by Mr. Deale which 
represents the views of the association, and respectfully request that Mr. Deale 
and I be given an opportunity to testify on behalf of the association at any 
public hearings held on the matter. 

F, CLEVELAND HeEprIck, Jr., 
Chairman, Administrative Law Section, 


Mr. Heprick. In addition, I would like to have you make a part of 
the record exhibit A referred to by Mr. Deale in his presentation 
which is a resolution of the board of directors of the bar association 
on the matter of representat ion, and exhibit B, which is a resolution on 
the matter of administrative procedure and legal services. 

The CHarRMAN. Yes; they will be received for the record. 

Mr. Heprickx. Thank you, Mr. Chairman. 

(The documents referred to follow :) 


ExHisit A 
RESOLUTION OF REPRESENTATION 


On May 4, 1956, the board of directors of the Bar Association of the District 
of Columbia adopted a series of resolutions pertaining to administrative pro- 
cedure and practice. Of these resolutions, the one on representation is as 
follows: 

“Resolved, That the Bar Association of the District of Columbia recommends 
the enactment of more comprehensive and explicit legislation covering rights of 
persons or organizations to appear and be represented by others before Federal 
agencies, giving due regard to appropriate distinction between legal representa- 
tion and nonlegal representation, such legislation to include the following 
features: 

“(a) That an attorney at law should be entitled to appear for and represent 
other persons, parties, or organizations, including the United States or any 
agency thereof, before any agency upon filing a statement with the agency that 
he is a member of the bar in good standing according to the laws of any State, 
territory, Commonwealth, or possession of the United States or of the District of 
Columbia, and that he is not disbarred or under suspension by any court; except 
that an agency may further require the filing of a power of attorney as a condi- 
tion to the settlement of any controvery involving the payment of money. 

“(b) That a person who is not an attorney at law should be permitted to ap 
pear for and represent other persons, parties, or organizations, including the 
United States or any agency thereof, before any agency only where the agency 
finds that such representation is appropriate and desirable, the public interest, as 
well as in the interest of the parties to the agency proceedings, and is not other- 
wise precluded by law, and the agency provides therefor by general rule: Pro 
vided, That authorization to represent others before an agency shall not author- 
ize a person who is not an attorney at law to practice law. 

“(c) That, except where otherwise provided by statute, the representation of 
parties in formal hearings required to be determined on the record, which is 
subject to judicial review, should be by an attorney at law, provided that any 
party who is an individual may represent himself. 
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“(d) That every person, party, or organization required or entitled to partici- 

te in any matter before an administrative agency should have a statutory 
right to appear by or with an attorney at law, at his or its election, by or with 
another person qualified pursuant to (b) and (¢) above. 

«“(e) That minimum standards of conduct should be established by statute 
governing all persons permitted by any agency to represent private or public 
persons, parties, or organizations, including the United States and any agency 

£. 
OT) That an attorney at law who has the privilege of representation before 
any Federal agency should be subject to disciplinary control by a Federal griev- 
ance committee through proceedings in the U.S. district court of the 
judicial district in which he principally engages in the practice of law. 

“(g) That a person who is not an attorney at law, but who is, nevertheless per- 
mitted to engage in representation before an agency, should be subject to rea- 
sonable disciplinary control by the agency.” 


Exuisir B 
RESOLUTION ON OFFICE OF ADMINISTRATIVE PROCEDURE AND LEGAL SERVICES 


On May 4, 1956, the board of directors of the Bar Association of the District 
of Columbia adopted a series of resolutions pertaining to administrative pro- 
cedure and practice. Of these resolutions, the one on Office of Administrative 
Procedure and Legal Services is as follows: 

“Resolved, That the Bar Association of the District of Columbia recommends 
the establishment of an independent Office of Administrative Proeedure and 
Legal Services having major functions and divisions as follows: 

“(a) A Division of Administrative Procedure to coordinate at interagency 
level procedural rules and public information practices, to examine the state of 
agency hearing dockets, and to provide assistance and obtain information as to 
agency needs on these and related matters of administrative procedure. 

“(b) A Division of Hearing Commissioners to appoint, assign, and administer 
revised laws governing Hearing Commissioners (now trial examiners). 

“(c) A Division of Legal Services to administer the laws governing a newly 
established civilian legal career service and a simplified classification system for 
civilian attorney positions. 

“President’s Conference: Resolved further, That the Bar Association of the 
District of Columbia commends the work of the President’s Conference on Admin- 
istrative Procedure in its studies and reports on various aspects of administra- 
tive procedure and recommends that such Office of Administrative Procedure 
and Legal Services be utilized to coordinate implementation of the proposals of 
that Conference. 

“Hearing Commissioners: Resolved further, That the Bar Association of the 
District of Columbia believes that all agency hearing officers, other than agency 
members, should be designated ‘Hearing Commissioners’ and that, to assure 
their competence and independence of judgment, statutory provisions, as ex- 
plicit as practicable, should be made for their tenure, status, compensation, 
assignment, and grounds for, removal, and for ‘grandfather’ rights for incumbent 
trial examiners. 

“Legal Career Service: Resolved further, That in the opinion of the Bar 
Association of the District of Columbia a legal career service for all civilian 
attorneys, with certain specified exceptions, should be established in the executive 
branch of the Government; that performance of professional duties by attorneys 
in agencies should be in full recognition of their responsibilities as members of 
the legal profession; and that, absent a strong showing to the contrary with 
respect to particular positions, the legal staffs of each agency should be in- 
tegrated under the professional supervision of a chief legal officer of such 
agency.” 


The Cuairman. Mr. O'Hara, do you have any questions? 

Mr. O’Hara. Mr. Deale, I note at the bottom of page 6 the language 
in which you state: 

The root of the trouble is clear: the act is an orphan within the executive 


branch with no one having the necessary incentive or authority to attend to 
problems of its administration on a governmentwide basis. 
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Would you care to enlarge upon that statement and illustrate it jf 
you would be kind enough ? 

Mr. Dezate. I think, Mr. O’Hara, the analogy between the proposed 
Offices of Federal Administrative Practice, and oe subcommittee, 
the Subcommittee on Legislative Oversight, would be helpful to shed 
light on this very point. 

It seems to me that the executive department has an oversight respon- 
sibility in connection with these independent agencies just as the 
legislative body has an oversight responsibility. 

And from our point of view, it would appear desirable that that 
oversight responsibility within the executive department be focused 
in a single independent office reporting both to Congress and to the 
President. 

An example of how oversight by the proposed new office could bring 
about desirable results would be in the area of delays in the adminis- 
trative process. The Office of Federal Administrative Practice could 
undertake studies on the subject of delays among the agencies on an 
across-the-board basis. Such studies would doubtlessly teach us much 
about weaknesses in the administrative process and indicates ways 
for overcoming them. Though the same Administrative Procedure 
Act governs the administrative agencies, performance under the act 
that is, its implementation, varies from agency to agency. <A study o 
delays as suggested could give us fairly specific thoughts of how the 
Administrative Procedure Act might be better administered by the 
agencies. 

Similarly, in connection with this problem of ethics, the six main 
agencies have adopted quite different approaches. The Security and 
Exchange Commission adopted one type of code, the Federal Power 
Commission committed itself to another type, and some have chosen to 
adopt no formal code. 

The proposed new Office of Federal Administrative Practice, it 
seems to me, could exercise desirable leadership in this field of stand- 
ards of conduct and ethics. 

Now, it would not have authority in the sense that it could direct 
the agencies to do one thing rather than another or to come to this 
decision rather than that decision or to adopt a code or not to adopt 
a code, but the force of its position and prestige would have a salu- 
tary effect upon the agencies in moving toward worthwhile objectives, 

I hope that adds light. 

Mr. O’Hara. It adds light, yes. 

What I had in mind was that, of course, the courts are rather self- 
sufficient in themselves in administering and of course the bar associa- 
tions of the country are very zealous in prosecuting improper prac- 
tices before the courts. 

Mr. Drate. Yes. 

Mr. O’Hara. Don’t you have pretty much the same situation here 
and would it not be principally from the enforcement viewpoint is 
it not going to be pretty much the responsibility of the respective 
agencies as to the proper enforcement of ethics before that agency? 

I appreciate that many of the Commissioners of these agencies are 
laymen and not lawyers, not always—quite generally they are law- 
yers, but there are laymen. 

Properly, I think, the FCC usually has one experienced engineer 
upon the commission. It is very Kighty necessary for such a person 
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to be on the commission. But with the lawyers who are on the com- 
mission they certainly would have the desire to see that a high type 
of ethics was practiced before the commission. 

Would not that be the situation as it appears to you? 

Mr. Deate. Mr. O’Hara, there is certainly no dispute of the need 
for energetic activity on the part of the agencies to maintain high 
standards; without that, other recommendations to achieve high 
ethical standards are pretty much patchwork. __ : 

But it would seem desirable to have an addition somebody who is 
looking over, say, riding herd on the problem, with respect to the 
agencies. A certain amount of preaching could expedite good results. 

But there is no difference of opinion with respect to the need and 
the necessity of the agencies taking the bit and running. Just as 
your committee has an oversight responsibility, there is a comparable 
oversight responsibility within the executive department, and if that 
oversight responsibility is accepted and followed through, there might 
be less reason for your committee to have so much activity. 

Mr. O’Hara. That is all I have, Mr. Chairman. 

The CHarrMan, Mr. Williams? : 

Mr. Witu1ams. Mr. Deale, I have a question regarding title II of 
your recommendation. — 

On page 3 you mentioned the second resolution covers two import- 
ant points, one of which is in paragraph 2, that it would also give 
hearing examiners the greater degree of independence from agency 
influence to the end of reinforcing fair play in administrative pro- 
ceedings. 

Now, on page 7 

Mr. Deatr. Mr. Williams, I lost the page you were referring to. 

Mr. Wituiams. I was reading on page 2, paragraph 2. 

Mr, Deate. Thank you. 

Mr. WittiAms. That merely makes reference to what is covered by 
your statement at the bottom or in the last paragraph of page 7 and 
carrying over on page 8 with respect to establishing a greater degree 
of independence for hearing examiners, improving them on what 
might be termed dominance by the Commissioner, or domination by 
the Commission or the agency. 

Do you have any particular steps to suggest to accomplish that end ? 
I quite agree with you that a greater degree of independence should 
be accorded. 

Mr. Deare. Mr. Williams, unless I misunderstood your question, T 
believe that that objective would be forwarded considerably by the 
passage of title II legislation. 

The title II legislation would establish an independent corps of 
hearing commissioners; it would set. up substantial standards with 
respect to the recruitment of hearing commissioners, and at the same 
time it would provide an insulation between the hearing commis- 
sioners and the agencies. 

Now, part and parcel of title IT is this Office of Federal Adminis- 
trative Practice which we are talking about. This proposed new 
office would be the administrative body to which the hearing commis- 


sioners would be attached for purposes of employment, dismissal, and 
the like. 
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Mr. Wittt1aMs. I understand that several years ago, not many, | 
don’t know, several different pay grades were set up for hearing ex. 
aminers. Those were later reduced, I believe, to two pay grades or 
two civil service classification orades. And T assume that various 
steps within these grades are also set up depending upon seniority, 

Mr. Deate. Yes. 

Mr. WiutaMs. One of the hearing examiners of one of the agencies 
conferred with me privately sever al months ago in regard to that 
particular phase of the matter. He told me that the mere fact that 
two pay grades were set up or two classifications were set up, placed 
the examiners to some extent under the domination or influence of the 
Commission itself. 

He recommended that the committee give consideration to the pos- 
sibility of setting up one single stand: wd or classification for hearing 
examiners, of course, with due consideration to what might be termed 
in-grade or seniority promotions in salary. 

Is that generally what you had in mind with respect to this recom- 
mendation or have you give consideration to that ? 

Mr. Deate. Yes, sir. 

Mr. Williams, title IT provides for the hearing commissioners to 
have one grade, that is, GS-18, the highest grade. 

Offhand I w ould guess that there are cur rently more than two grades 
of hearing examiners. 

Mr. WitiiaMs. That is one particular agency ? 

Mr. Deatr. Well, let me say this, that ‘title II of the proposed bill 
does provide for one grade of hearing examiner, and that is at the 

75-18 level. 

Now, you raise a problem which I am sure bears some consideration. 
Just as there are common plea judges and municipal judges, I suspect 
that there might properly be two sets of grades for hearing examiners, 
depending on the scope of their work with the different agencies. I 
think the direction of the title IT legislation is in the right direction, 
that is, toward uniformity of grade with provision for in-grade raises. 

Mr. WitrraMs. Thank you, sir. That covers my point. 

That is all. 

The Cuatrman. Mr. Deale, thank you very much. 

Mr. Hedrick, thank you for your appearance here. 

The committee, of course, will be glad to have additional confer: 
ences when the association has given further consideration to the 
policy positions and ethics in the administrative process as you said 
in your statement. It is contemplated that later on, perhaps in No- 
vember or early December, we may have or very likely will have fur- 
ther discussions on this subject matter and we hope by that time we 
may have the additional information referred to. 

Mr. Heprick. Mr. Chairman, I certainly will have that timing in 
mind. Our processes are that official association action on a matter 
like this first is approved by the council of administrative law section, 
and then the board of directors of the association itself. 

However, we do not have to wait for any particular meeting to 
bring that about, and we will do our best to have something current 
for you based upon the record that you have made in your committee 
in this area and other information that is developed since the associa- 
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tion took its formal positions, and as covered by Mr. Deale in his 
testimony. ’ 

Thank you very much, Mr. Chairman. 

Mr. Deas. Thank you. 

Mr. O’Hara. I was rather hopeful that maybe Professor Huard or 
a panel might present this very complex problem to us some time in 
November or in December before the committee adjourns. 

I think it would be very helpful to get something of that nature, if 
it could be done. 

Mr. Heprick. I am not able to commit these other parties to that, 
but I will take that invitation back with me and we will see if 
we cannot work out something for you. 

Mr. O'Hara. Thank you. : 

Mr. Heprick. It might really be the way to carry on additional 
hearings with respect to this. 

I will work with Mr. Lishman and see what we can do. 

The CHarrMAN. Very well. 

You may discuss it with your association and if the panel idea ap- 
peals to you we will be glad to try to arrange for later discussion. 

On behalf of the committee let me thank you very much. 

Mr. Hepricx. Thank you. 

The Cuarrman. Representing the Federal Bar Association we are 
glad to welcome the Honorable Theodore H. Haas, the chairman of 
the National Committee on Professional Ethics and president of the 
District of Columbia chapter of the Federal Bar Association. 

With Mr. Haas is Miss Ruth Smalley, vice chairman, National 
Committee on Professional Ethics. 

Mr. Haas and Miss Smalley, we are glad to welcome you to the 
committee this morning in this important discussion. 

Will you proceed ? 


STATEMENTS OF THEODORE H. HAAS, CHAIRMAN, NATIONAL COM- 
MITTEE ON PROFESSIONAL ETHICS, AND PRESIDENT, DISTRICT 
OF COLUMBIA CHAPTER, FEDERAL BAR ASSOCIATION; AND MISS 
RUTH SMALLEY, VICE CHAIRMAN, NATIONAL COMMITTEE ON 
PROFESSIONAL ETHICS, WASHINGTON, D.C. 


Mr. Haas. Thank you. 

Mr. Chairman and members of the subcommittee, it might be of 
interest to the committee to learn also that both Miss Smalley and 
I have been very active in the Administrative Law Section of the 
American Bar Association and Miss Smalley is a member of the 
special ad hoc committee on code for agency conduct, the report of 
which has been placed in the record by the committee in connection 
with the testimony of Donald C. Beelar of the American Bar Asso- 
ciation. 

The Federal Bar Association is honored by the invitation of the 
Honorable Oren Harris, chairman of this subcommittee, to appear 
and present the views of the Federal Bar Association on specific 
questions raised by the committee. 

The Federal Bar Association is the national professional organi- 
zation of attorneys currently or formerly in the Government service. 
Founded in 1920, the association has some 6,100 members and 26 
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chapters which are located in various cities of the United States ang 
in Europe. 

During this past weekend the association held in this city its largest 
and most successful annual convention. 

The convention has as a dominant subject “Outside Control ang 
Interference With Executive Departments and Independent Regula. 
tory Agencies” and was honored by an address by the chairman of 
this subcommittee and the chief counsel. 

One of the four objectives of the Federal Bar Association is 


to uphold a high standard for the Federal judiciary, attorneys representing the 
Government of the United States and attorneys appearing before courts, depart. 
ments, and agencies of the United States. 


In fulfillment of this purpose in 1953 the association adopted canons 
of professional ethics, and with the permission of the committee we 
should appreciate having these canons placed in the record. 

There are also, in connection with this printed document, some ex. 
planatory material about the canons, and references to provisions of 
statutes concerning conflicts of interest and other important statutory 
provisions. 

The CuHatrMan. Very well, let it be received for the record. 

(The material referred to follows :) 


CANONS OF PROFESSIONAL ETHICS 
Tue FeperAL BAR ASSOCIATION, WASHINGTON, D.C. 


The Federal Bar Association is the national professional organization of attor- 
neys currently or formerly in the Government service. Its objects and purposes, 
as provided by its constitution, are: to advance the science of jurisprudence; to 
promote the administration of justice; to uphold a high standard for the Federal 
judiciary, attorneys representing the Government of the United States, and at- 
torneys appearing before courts, departments, and agencies of the United States; 
to encourage cordial and friendly relations among the members of the legal pro 
fession; and to promote the welfare of attorneys employed by the Government 
of the United States. 

* * * 

Inquiries for interpretation of these canons, or reports pertaining to the con- 
duct of attorneys in the Government or those dealing with the Government, 
should be addressed to the chairman, Committee on Professional Ethics, the 
Federal Bar Association, 1737 H Street NW., Washington, D.C. 


* * *& 


1. Taking private advantage of Government position 


A Government attorney should not engage, directly or indirectly, in any per- 
sonal business transaction or private arrangement for personal profit which 
accrues from or is based upon his official position or authority or upon confidential 
information which he gains by reason of such position or authority. 

Explanatory comment: This canon is not intended to prevent private 
publication of the writings of a Government attorney, provided no con- 
fidential information is disclosed. The term “Government attorney” includes 
all members of the bar in Government service. 


2. Gifts and favors 


A Government attorney should not accept, directly or indirectly, any valuable 
gift, favor or service from any person with whom he transacts or expects to 
transact business on behalf of the Government. No attorney outside the Gov- 
ernment should participate, directly or indirectly, in the giving of any such 
valuable gift, favor or service to any officer or employee of the Government. 


38. Disqualification in case of conflict of interest 


An attorney should not undertake to represent or act for the Government in 
any matter in which he has a private interest substantial enough that it reason- 
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ably might affect his judgment. Except as there may be involved violation of 
applicable law, this canon does not apply where an attorney acts pursuant to 
direction of his superior, after full disclosure. 

Explanatory comment: The question whether the Government should or 
should not employ a person whose private interests may conflict with his 
governmental duties presents questions of governmental policy beyond the 
scope of these canons of ethics. 5 

As used in this canon, the term “private interest” includes an interest 
in the nature of personal loyalty to an individual or organization, as well 
as any direct or indirect financial interest. Whether such an interest is sO 
substantial that it might affect the attorney’s judgment must be determined 
on the basis of all of the circumstances, including the nature of the interest 
and the nature of the attorney’s govenmental responsibilities. Provision for 
the determination of doubtful questions is made in canon 10. 

This canon does not and cannot set aside the “rule of necessity” under 
which it may be necessary for a Government official to act, notwithstanding 
a question of personal interest, where no one else is authorized by law to act 
for the Government. It is contemplated that the necessity for a Government 
attorney to act notwithstanding a substantial private interest should be 
rare indeed, particularly in view of the attorney’s obligation, stated in 
canon 4, to restrict his private interests with a view to avoiding conflicts. 
If such a necessity does arise, the attorney is nevertheless subject to a duty 
to act solely for the benefit of the Government. 


5. Restriction of private interests and activities 


A Government attorney should reasonably restrict his private interests, obliga- 
tions and transactions to minimize any problems of conflict of interest or any 
appearance of impropriety. 

Explanatory comment: This is a prophylactic provision designed to sup- 
plement the other canons by minimizing problems of conflict or impropriety, 
as well as problems of proof. 

In order to avoid conflicts of interest, a Government attorney generally 
should not transact private business with or permit himself to be indebted to 
a person with whom he is transacting or may be called up to transact busi- 
ness on behalf of the Government. 

This canon covers also problems relating to the use of confidential infor- 
mation. Speculative financial transactions should be avoided wherever the 
attorney has access to confidential information pertinent to such transactions 
without regard to any question of actual use of such information. 

With respect to investments, the test must be one of reasonableness under 
all the circumstances, including the nature of the attorney’s position, the 
possibility of avoiding conflicts of interest by disqualification in particular 
matters pursuant to canon 3, and the availability of pertinent confidential 
information. 


5. Social activities 


A Government attorney should not become unduly obligated, through frequent 
or expensive social engagements, to any person outside the Government with 
whom he transacts business on behalf of the Government. An attorney outside 
the Government should not, through frequent or expensive social engagements, 
subject to undue obligation any officer or employee of the Government transacting 
business with him or his clients on behalf of the Government. 


6. Disclosure of confidential information 


A Government attorney should not divulge confidential commercial or eco- 
nomic information to any unauthorized person. An attorney outside the Gov- 
ernment should not participate in any unauthorized disclosure of confidential 
information of the Government. 

Explanatory comment: This canon is primarily directed at the misuse 
of confidential information for the private advantage of any person. It 
is recognized that the obligations of nondisclosure imposed upon a Gov- 
ernment attorney, as well as other Government officials, may extend to con- 
fidential information which is not of “commercial or economic value.” 
On the other hand, disclosures which involve insubordination or bad judg- 
ment and are properly subject to discipline as such, may nevertheless be 
made as a result of a good faith belief that the disclosure in question is in 
the unauthorized disclosure does not violate any other canons, with respect 
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to conflicting personal interests, the problem of evaluating his conduct ig 
beyond the scope of these canons, 


7. Negotiations for private employment 

A Government attorney should not discuss, or entertain proposals for, em- 
ployment by any person outside the Government with whom he is transacting 
business on behalf of the Government. 

Explanatory comment: It is the sense of this canon that an attorney 
should not make his official acts in any way a consideration for possible 
outside employment, and it does not prohibit the employee from discussing 
or entertaining a proposal when received at a time and under circum. 
stances disassociated from his official work. For purposes of this canon, 
an officer of the Government is not necessarily deemed to be transacting 
business with every person who has a matter pending before his sub. 
ordinates, but he is barred from discussing or entertaining proposals for 
employment with any person whose matter of business is pending for his 
individual consideration. 


8. Subsequent employment 


After leaving the Government, an attorney should not accept private employ- 
ment in connection with any case which he previously investigated or passed 
upon for the Government. An attorney outside the Government should not 
knowingly employ any former officer or employee of the Government in connec. 
tion with a case which the former officer or employee had investigated or passed 
upon for the Government. 


9. Representations regarding influence 


No attorney outside the Government should, directly or indirectly, solicit busi- 
ness by representing that he has personal influence with any officer or employee 
of the Government. No Government attorney should permit the use of his name 
in connection with any activity designed to create such an impression. 

Explanatory comment: Among other things, this canon applies to any 
representation that the attorney will use personal influence to expedite 
a matter so as to give his client an advantage not available to others. 


10. Advisory rulings 


A Government attorney has the obligation to satisfy his own conscience re 
garding the propriety of his actions, but where a doubtful problem arises he 
may rely on the advice of his superiors (or a member of an independent com- 
mission may rely on the advice of his associates) after full disclosure of all 
the facts. An attorney outside the Government may rely on the advice of the 
responsible officials of the interested department or agency of the Government. 


REFERENCES TO OTHER PROVISIONS 


Since violation of the various statutes touching upon the ethical field is 
controlled by the criminal sanctions applicable, the statutes are not incorpo- 
rated here as canons of ethics. However a charge under these statutes may 
be ground for application of a specific canon. Attention is called particularly 
to the following statutory provisions: 

5 U.S.C. 99, which prohibits a former department employee for a period 
of 2 years from acting as attorney or agent to prosecute any claim against 
the Government which was pending in any of the departments during his 
tenure ; 

18 U.S.C. 281, which prohibits an employee of the Government from re 
ceiving any private compensation for services in relation to any matter in 
which the Government is interested before any department or agency of the 
Government ; 

18 U.S.C. 283, which prohibits an employee of the Government from act 
ing as agent or attorney for prosecuting any claim against the Govern 
ment; 

18 U.S.C. 284, which prohibits a former employee of the Government for 
a period of 2 years from prosecuting claims against the Government con- 
nected with his former duties; 

18 U.S.C. 434, which prohibits an employee of the Government from act- 
ing as agent of the United States for the transaction of business with any 
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firm or corporation if he is directly or indirectly interested in the pecuniary 
profits or contracts of such firm or corporation ; and 

18 U.S.C. 1914, which prohibits an employee of the Government from re 
ceiving any salary for his services as a Government employee from any 
source other than the Government or a State. 


Mr. Hass. This code, which is applicable to Government lawyers 
and private lawyers practicing before Federal courts and adminis- 
trative agencies, was distributed to the association’s membership, the 

eral counsels of Federal agencies, and other interested persons. 

Practically all of the general counsels are members of the associa- 
tion and are joined together in a committee of general counsels. 

It is not by chance that some of the bills introduced by the Congress 
such as S. 3142, a bill to promote ethics in Government, which was 
introduced in March 1954, by Senator Paul H. Douglas, together with 
Senators Humphrey and Morse, and the code of ethics recently 
adopted by the SEC coincided in large measure with the rules for 
the conduct of Government officials described in the Canons of the 
Federal Bar Association. 

The association has an active committee on professional ethics of 
about 50 members. The committee has found that upholding a high 
standard for Government lawyers and those appearing before Gov- 
ernment agencies is insufficient and that statutory sanctions are neces- 
sary and desirable. 

The committee on professional ethics at a meeting held on Septem- 
ber 8, 1958, considered the letter of Chairman Oren Harris of this 
committee addressed to the president of the association, dated August 
99,1958, which sought the views of the association on certain phases 
of ethics and the administrative process. 

This letter or the identical copy has already been placed in the 


record, but I hope that the reply of the president of the Federal Bar 
Association will be included also in the record. 


It was the sense of the meeting that the FBA should favor the 
following principles: 


1. A statutory code of ethics is feasible. 

2. Such a code of ethics should be applicable to independent Federal regula- 
tory agencies and also to other Federal agencies which conduct adversary pro- 
ceedings which are required by the Constitution, statute, or agency regulation 
to be decided on the record. 

3. Such a code should establish standards of conduct for members and em- 
ployees of the independent Federal agencies and for persons who practice before 
them. In addition, it should govern the conduct of other persons concerned 
with the decisional aspects of such proceedings, whether they be parties of 
record or strangers to the proceeding. 

4. Such a code should include a prohibition against ex parte communications 
concerning the merits of the case by any person in a proceeding, unless such 
communications are in writing and served upon the parties to the proceeding, or, 
if oral, reduced to writing by the recipient and a copy thereof sent to the com- 
municant, served upon the parties, and made part of the public record in 
the proceeding. 

The foregoing provisions would not encompass or affect provisions of the crim- 
inal law now in force nor preclude the adoption of other provisions. However, 
morality to a large degree must be improved by nonpunitive provisions such as 
the implementation by agencies of codes of ethics such as those adopted by the 
FBA and the ABA, and by some of the Federal agencies recently particularly. 

The caliber of administrators, examiners, lawyers, and other employees in- 
volved in administrative adjudications as well as practitioners before ad- 
ministrative agencies will in good part determine the fairness and equity with 
which administrative justice may be obtained. Proper standards and pro- 
cedures will help to elevate the status of commissioners, examiners, Govern- 
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ment lawyers, aud others and will relieve the commissioners and the Congress 
of tasks which often tend to embarrass them and to interfere with the proper 
obtainment of administrative justice. 


At a joint meeting of the professional ethics committee and the 
committee on administration law, held on September 27, 1958, during 
the national convention of the Federal Bar Association a resolution 
was passed aimed at effectuating some of these principles. The res- 
olution was adopted by the convention’s resolutions committee of 
which William Ellis was chairman, but the pressure of other matters 
prevented its consideration at the general session. 

The resolution reads as follows: 


ResolWwed, That the professional ethics committee and the administrative law 
committee recommend that the Federal Bar Association adopt the following 
resolution : 

“Whereas the Federal Bar Association has consistently sought to promote 
fairness in the administration of justice and to uphold a high standard for the 
Federal judiciary, attorneys representing the Government of the United States, 
and attorneys appearing before courts and agencies of the United States; 

“Whereas the 85th Congress, by concurrent resolution, House Concurrent 
Resolution 175, states that there should be basic standards of conduct to guide 
Government employees, including officeholders and Members of Congress, and 
expressed the hope that this resolution might result in more attempts to secure 
its objectives ; 

“Whereas numerous bills, H.R. 10631, H.R. 11022, H.R. 11249, H.R. 11893, 
H.R. 11886, S. 2461, S. 3521, S. 4078, S. 4223, S. 4288, and others, were intro- 
duced in the 85th Congress attempting to strengthen the confidence in Goy- 
ernment by the establishment of certain requirements with respect to the con- 
duct of various governmental functions, and several agencies have adopted codes 
of ethics applicable to the conduct of the agency and those appearing before it: 

“Whereas the American Bar Association has recorded (44 ABAJ 383, May 
1958) its opinion that an appropriate code of agency tribunal standards com- 
parable to the Canons of Judicial Ethics be established by statute binding upon 
all persons engaged, interested, participating in, or seeking to affect the result 
of the adjudication of agency tribunal cases : Now, therefore, 

“This association considers both feasible and desirable the enactment of a 
statute establishing standards of conduct which protect the integrity of quasi- 
judicial and rulemaking functions in all proceedings which are required by law 
to be based on the record by confining decisions to the public hearing record 
through a prohibition of ex parte communications. Such legislation should— 


“1. Apply to all Federal agencies which conduct such quasi-judicial pro- 
ceedings ; or rulemaking functions. 

“2. Regulate the conduct of members and employees of the agency and 
other persons concerned with the decisional aspects of such proceedings, 
whether they be parties to the record or strangers to the proceedings; and 

“3. Prohibit the communication between any persons and any official or 
employee of the agency who participates in the decisional functions re 
specting such case after it has been designated for hearing, unless upon 
notice and opportunity for all parties to participate ; except, an ex parte dis- 
position of matters as (a) authorized by law— 


these are the exceptions— 


and (b) communications made to an agency member by employees of the 
agency in the performance of official duties with respect to such matters 
to the extent consistent with the separation of functions provisions of the 
Administrative Procedure Act. 
Any official or employee of the agency who receives any such ex parte communi- 
cation, with the exceptions listed above, shall make such written communica- 
tion or a memorandum stating the circumstances and substance of any such oral 
communication a part of the public record in the case and the agency shall 
transmit to each party a copy of such communication or memorandum— 


And then there is an implementing provision authorizing the com- 
mittees to implement this provision: 
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Be it further agi : , 4 2 

“Resolved, That the administrative law and professional ethics committees be 
directed to advance appropriate legislation to these ends and to take appropri- 
ate steps to implement this resolution.” 


Some prior actions by the Federal Bar Association to implement its 
code of ethics may be of interest, and I might say the code of ethics 
was adopted after the convention of the association in 1951 voted that 
such a code be drafted. It took 3 yearstodraft and adopt it. 

In 1954 the chairman of the committee was the Honorable William 
L. Ellis, Deputy Director of the Administrative Office of the U.S. 
Courts and a former president of the Federal Bar Association. 

Mr. Ellis asked me, as the then vice chairman of the committee, to 
draft the committee report which included provisions for the imple- 
mentation of the association’s canons of ethics passed the preceding 
year. As the report was adopted by the 1954 convention I have selected 
some excerpts which may be of interest to the committee. 


The governing of men has become an important segment of our national life 
that the presence of some corrupt public officials among Federal, State, and 
county employees numbering over 6 million is inevitable. The presence of 
some dishonest officials, proportionately few in number, should not impair the 
confidence of the general public in the vast majority of governmental employees 
who have a high sense of public duty and morality. 

Moreover, in considering legislation to punish misusers of official power, 
care should be taken by the legislative and executive branches of the Govern- 
ment not to create fear in the mind of the average Government employee that 
his right to annuities and other benefits of the Federal civil service might be 
taken away or impaired. 

Integrity and honesty are high on the standards of morality prescribed by 
all great religions. A lawyer in the Federal service has at least two additional 
reasons for observing high ethical standards besides those which influence 
other people. First, he is an employee of a democratic government during a 
critical era, primarily engaged in the regulation of the behavior of individuals 
and groups of individuals. Lawyers play an important role in the admin- 
istration of civil and criminal justice by administrative agencies and the courts, 
both as judges and as counsel, and in the drafting of legislation. 

Accordingly, Federal lawyers should be exemplars of the highest traditions 
of the profession and of Government service in the conduct of their official 
duties and in their private practice, if they also engage in such pursuit. 

Second, a Federal lawyer is a member of a learned profession in which char- 
acter is a prerequisite. An officer and advisor of the court, he may serve 
during his career as a member of the executive or administrative branch and 
as a judge or quasi-judge, or as I think about two-thirds of the Members of the 
Congress are lawyers, in the legislative branch. 

Several meetings were devoted to considering proposals for implementing the 
canons of professional ethics of the Federal Bar Association. There are many 
basic difficulties in meeting the association’s task of improving the professional 
standards of Federal lawyers. The regulation of the practice of law is pri- 
marily a function of State governments. The State legislatures frequently 


regulate admission to the bar and have increasingly established integrated 
bars— 


that isa slightly different use of theterm. [Laughter.] 


Based often upon a concept of inherent judicial power, many State judiciaries 
have adopted rules governing the practice of law. 

The Federal lawyer is usually removed from the surveillance of the courts 
and the bar associations in the State or States in which he was admitted to 
practice. The Federal lawyer frequently goes directly from law school to the 
Federal service and thus is not influenced as much as his brethren in private 
practice by bar associations which might guide his professional ethics. 

Moreover, a large number of Federal lawyers do not belong to any bar asso- 
ciation, and thus do not have the benefits of the rulings and committee reports 
on ethics of such associations on questions which might confront them in private 





5044 REGULATORY COMMISSIONS AND AGENCIES 


practice, such as advertising and the determination of fees, or questions arising 
in both Government and private service, such as conflicts of interests. The 
proportion of Federal lawyers who are active in the American, State, and jo. 
cal bar associations is far less than their brethren in active private practice 

On the other hand, there are many sanctions which might be used to eliminate 
lawyers of low ethical standards in the Federal service which are not available 
for the disciplining of private practitioners. 

For example, a lawyer in the Federal service may be suspended or his gery. 
ices terminated for cause by his client, the Federal Government. Moreover, 
most of the chief law officers of the Federal agencies are members, and many of 
them are officers, of the Federal Bar Association. 

When a chief law officer is informed of a complaint of unethical practice 
against an attorney in his agency, it is expected that he will investigate and take 
action against him if deemed advisable. The influence of the top legal officers of 
the Federal agencies may be exerted also by the maintenance of high standards 
of character in the recruitment of legal personnel as well as in the admission 
of and practice by lawyers before their agencies. The Committee on Professional} 
Ethics of this association is prepared to assist in the review of canons of pro 
fessional ethics for practitioners before Federal agencies. 

There are several specific criminal statutes applicable to Federal employees 
and former Federal employees. The general public and both major politica] 
parties have an interest in ridding the Government service of undesirable of. 
ficials. As a result, corrupt Federal employees are perhaps more likely to be 
discovered and punished than the malefactors in many private businesses who 
are less exposed to the Klieg lights of the Nation’s citizenry. 

I might refer also to the very fine service rendered by some commit- 
tees of Congress, like this oversight committee. 

At its national convention in 1956 the Federal Bar Association upon 
the recommendation of its Committee on Professional Ethics passed 
a resolution opposing proposed legislation which, under the guise of 
conflicts of interest, would prohibit Government attorneys from ap- 
pearing for private clients on annual leave, that is, on their own time, 
before Federal courts or agencies. 

In opposing three specific bills containing a provision similar to 
section 404 of S. 932 and H.R. 3350 of the 85th Congress, the FBA 
felt that they would impair the quality of the Federal lawyer by iso- 
lating him from Pe eee in legal work outside of his specialized 
Government work; would sterilize his growth and prevent him from 
broadening his legal perspective. Contact with private lawyers in- 
creases the Federal lawyer’s ability to represent the Government ade- 
quately, and I might add many Federal lawyers go directly from law 
school to the Government, like many under the honors program of 
the Department of Justice, and have had no experience in courts prior 
to their Government employment. 

The provisions in question would seriously diminish the contribu- 
tion which a Federal lawyer make to community and public affairs, 
by preventing him perhaps from representing his church, the PTA, 
Lions Club and other organizations in otherwise proper proceedings 
in the Federal courts or agencies, and thus impair the right of such 
organizations to a free choice of counsel. The provisions apply to 
all groups of Federal lawyers from the beginner to the Attorney 
General, regardless of the nature of their work and place a blanket 
prescription of outside legal activities to all attorneys, under all cir- 
cumstances, whether justified or not. 

Thus, under the guide of conflict of interest they would intrude 
without justification into the private life of a Federal lawyer and place 
him in a different category than other Federal professional personnel, 
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who otherwise are generally not prohibited from doing private work 
on their own, when no conflict of interest exists. 

Bar associations have as one of their most important functions the 
supervision of standards of individual professional competence and 
of professional practice, and the maintenance of ethical standards 
among the members of the profession. 

The Federal Bar Association might make its most worthwhile con- 
tribution to professional ethics and we are trying to do that, by up- 
holding a high moral standard for Government lawyers and those ap- 
pearing before Government agencies, and by influencing its member- 
ship to follow the highest standards of professional ethics. 

Bar associations hae commonly used the sanction of censure against 
members who have been found violating professional rules of con- 
duct. In more serious cases, suspension or revocation of member- 
ship in the association may be resorted to, and in the most serious 
cases criminal prosecution may be instituted. 

However, a statutory code of ethics is desirable and feasible. The 
State of New York several years ago adopted such a code, and in 
1954, the State legislature authorized the establishment of an ad- 
visory committee on ethical standards for officers and employees of 
State agencies (ch. 698, Laws of 1954, effective Jan. 1, 1955). 

This committee of the State is authorized to make recommenda- 
tions to the Attorney General for prosecution of State officials or 
former State officials who violate the statutory code of ethics, and to 
recommend additions to the State law in this field. 

A former Governor of the State recently told me that increased 
salaries have greatly increased the morale as well as the morals of 
State employees. I might say, Mr. Chairman, that we are proud that 
our Nation had such a high standard of ethics of the Congress, the 
judiciary and the executive branches of the Government, and I was 
very pleased, as one of the coauthors of a paper that was delivered be- 
fore an international conference of Government contracts that our 
bid procedure which we explained made such a hit in comparison with 
the system of some of the other countries, and the idea of the lowest 
bidder who is qualified being awarded Government contracts created 
quite a surprise. 

It is more customary to have certain percentages go occasionally to 
public officials. 

The resolution which was adopted by the Administrative Law and 
Ethics Committees of the Federal Bar Association convention meet- 
ing in Washington, D.C., on September 27, will, it is hoped, help the 
committee to deal with a very important problem. The committee of 

rofessional ethics will be happy to assist in the formulation of legis- 
ition, and in any other way which may be deemed appropriate to ful- 
fill the objectives of this resolution. 

The Cuarrman. Thank you very much, Mr. Hass, for your very 
fine statement here this morning. 4 

I would like to inquire if Miss Smalley has any additional comment 
to yours? 

iss Smattey. No, I do not, unless there are some questions which 
I might be more able to answer in detail than Mr. Haas. 
The Cuarrman. Mr. Williams, any questions? 
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Mr. Wuttams. Mr. Chairman, I have no questions but I would like 
to commend Mr. Haas for a very excellent and well-prepared and 
clear and concise statement. 

Mr. Haas. Thank you very much, Mr. Williams. 

The Cuarrman. Mr. O’Hara? 

Mr. O’Hara. Mr. Chairman, I have no questions, I think Mr. Haas 
has delivered an excellent statement to the committee and it has en- 
lightened me as to the problems of the Federal bar which had not 
occurred to me. 

But I thank you very much for your helpful statement. 

Mr. Haas. Thank you, Congressman O’ Hara. 

The Cuarman. Mr. Haas, is it not true that most members of the 
Federal bar are members of the American bar ? 

Mr. Haas. About 60 percent of the members of the Federal Bar 
Association are also members of the American Bar Association, and 
the percentage has been increasing sharply in the last few years, be- 
cause we have been encouraging our membership to belong also to the 
American Bar Association, because in many problems like the pres- 
ent, we work together, although, of course, there are times when we 
might have some disagreements. 

The Cuarrman. I observe in your opening statement you remarked 
that you were a member of the administrative law section, and I be- 
lieve you said you served on one of the committees of the American 
bar? 

Mr. Haas. I am chairman of the committee on administrative Prac- 
titioners of the administrative law section of the American Bar As- 
sociation and Miss Smalley is the vice chairman of that committee, in 
addition to being a member of the other committee which I mentioned. 

The CuHarrMan. Well, the purpose of raising the question is to note 
that these same people apparently who have had a lot to do with the 
development of the program of the American Bar Association and the 
Federal Bar Association come, in behalf of the respective bars, with 
such sharp conflict of views. 

Miss Smauuey. In most areas there is not such a sharp conflict of 
views. There is a difference of opinion with respect to the so-called 
conflict-of-interests matter. 

Mr. Haas. In that one particular area, I think that some amend- 
ments to the bill would satisfy us, and we are working to obtain 
such amendments. There are committees of our association that have 
been working with the American Bar Association committees in con- 
nection with some of the disagreements on H.R. 3350. 

But on the principle of ethics generally we are in agreement but 
we simply felt the provision in H.R. 3350 that we have objected to, 
was too drastic. 

As I said, under the guise of conflict of interests it would do some- 
thing which we thought would hurt not only the Government lawyer, 
but the U.S. Government, and organizations outside of the Govern- 
ment. 

The Cuarrman. Well, I observe that H.R. 3350, which we were 
advised a moment ago by Mr. Beelar was sponsored by the American 
Bar Association, would drastically change the present Administra- 
tive Procedure Act, as an example. 
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Personally, from my experience on this committee and considering 
so many matters in the way of legislation, in connection with regula- 
tory agencies, that I think there probably should be some drastic 
changes in that act. 

But nevertheless, you categorically stated that the association you 
represent opposed the bill ? 

Miss Smatiey. That is section 404, and only one part of section 
404, and this is a very lengthy bill. It is true that the Federal Bar 
Association has not yet taken formal action with reference to all four 
titles of H.R. 3350. It is also true—— 

The CHAIRMAN. You mean the other four titles? 

I think there are five altogether. 

Miss SmAuuEY. Yes, five, 1 am sorry. But it is also true that there 
are recommendations pending approval by the national council which 
are in good part supportive of most of the substantive provisions of 
HLR. 3350 and S. 932. 

There are little changes such as in drafting a grandfather clause 
for trial examiners which permits the nonlawyers among the trial 
examiners to continue in service. 

Knock out this conflict-of-interest provision which would prohibit 
the Federal lawyer from engaging in legal practices while in Gov- 
ernment employ, restricting it to iis time, his own free time, as the 
Federal bar would, you seek, and tie it in with a more general pre- 
scription of what constitutes conflict of interests rather than just not 
engaging in any legal function. There are provisions like that. 

t is also true that the Federal agency members, the Federal law- 
ers, who are high in Government service, are opposed to giving the 
independent office of administrative procedure as much power as 
the American bar would like to give it. There are areas of genuine 
conflict such as that, but by and large the two associations, the Fed- 
eral bar can be predicted to be supportive of the American bar, at 
least in the area of this administrative practice Reorganization Act. 

When you get to the modifications of the Administrative Procedure 
Act, that is a different thing. 

The CuarrMan. I am ae to get that point cleared up, especially 
in my own mind. 

Mr. Haas. The Federal Bar Association has a committee studying 
the proposed amendments to the Administrative Procedure Act, in 
fact the new Administrative Procedure Act, but as you know, sir, 
it was just introduced toward the last part of the present session 
of Congress, and so there is quite a bit of work to be done. 

But as far as H.R. 3350, the national council has adopted in princi- 
ple many of the provisions of the five titles, such as the legal career 
service title, and I am proud, as a member of the national council, 
to have participated in that action. 

The a sdameaat I was interested, Mr. Haas, in your reference to 
the opportunities of young lawyers. Having gone through that ex- 
perience myself, I thoroughly concur in the views expressed, that 
perhaps young lawyers do not have an opportunity, many anyway, 
to understand these problems of procedure and ethics and so forth 
as they start their life’s work. 

Iam wondering, not that I want to ask you a question that would 
in any way embarrass you, or put you on the spot at all, but I am just 
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wondering if the law schools of the Nation emphasize as much as they 
should this particularly important field for them as they are studying 
for a great profession. 

Mr. Haas. The field of legal ethics, sir? 

The Cuarrman. Yes. 

Mr. Haas. Or practice. 

I think that in some cases they do not emphasize it enough and, 
in fact, in this same committee report, there was a statement adopted 
by the convention which expressed a view that here in Washington, 
D.C., where we have some five law schools, and many Federal lawyers 
have graduated from some of these five fine law schools—we have a 
rare opportunity perhaps to help strengthen the influence of law 
schools on professional ethics, and I intend to discuss with some of 
the deans of law schools the value of having an institute on legal ethiegs 
or at least of emphasizing that subject more. 

My own law school, Columbia Law School, had as one of its lead- 
ing professors, now an emeritus professor, Prof. E. Cheatham, who 
is the author of a casebook on professional ethics, which was praised 
often when I went to law ileal many years ago. 

The Cuatrman. I realize this is a little aside from the purpose of 
this investigation here. But I did want to raise that point just for 
discussion in connection with this on behalf of the freshman lawyers, 
so to speak, those who enter the field of this great profession. 

I am sure there are many law schools in the country that do have 
a program. But the question raised in my mind was whether or not 
it was widespread enough or as it should be in the educational insti- 
tutions of the country that have law schools in connection with their 
work. 

Mr. Haas. I think it should be more widespread. 

The CHamrMan. Well, let me thank you on behalf of the commit- 
tee, you and Miss Smalley, for your appearance here and your very 
fine discussion we have had. 

We have had the representatives of the three important bar asso- 
ciations, the American bar, the Bar Association of the District of 
Columbia, and now the Federal bar, which have given us this morning 
splendid presentations for the consideration of the committee, which 
the committee is very glad to have. 

Do you have any questions, Mr. Lishman ? 

Mr. LisumMan. I would like to defer questions until a later date. 

The CHatrMan. It is contemplated, as was understood when this 
program was arranged this morning, that the presentation would be 
made and the staff and committee would have an opportunity as well 
as others, organizations and associations, to consider the’ presenta- 
tion made here this morning. 

That is the reason I wanted to emphasize the presentation of wit- 
nesses here this morning may have far greater consideration than you 
realized when you came here, because it was our purpose to present this 
program, not only to this committee for our own consideration, but 
that every group and organization may have the benefit of it in con- 
nection with this entire work, and it is our purpose that perhaps when 
we turn later on in the year to give further consideration of other 
testimony regarding this field. 
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Mr. Haas. We shall be glad to cooperate in any way we can, sir, 
and thank you for this opportunity. 

The Cuatrman. Thank you very much. 

We would like to call attention to the fact that we are honored this 
morning by the presence of a number of college students from 
throughout the United States, I am informed, who are here in Wash- 
ington attending a semester of study of the administration of our 
Government as provided by the American University. 

I understand that each student is making a particular study of some 
subject. For example, Mr. Richard Carwell, I believe, is studying 
this committee in relation to—— 

Mr. WiuuiaMs. I understand others are, too. 

The CuarrMan. The Federal Communications Commission and the 
committee would be very glad to have the benefit of the report. 

We do want to extend a welcome to each of you this morning and 
think it is a very fine experience for you that you can be here to attend 
a session of this committee and particularly important as it is today 
since we have representatives of these three great associations. 

As heretofore announced, this will conclude the hearings of the 
committee until some time in November, a date to be announced. For 
obvious reasons the committee decided that it should suspend hear- 
ings at this time because a number of members of this committee are 
actively engaged in campaigns. 

The committee will at an appropriate time determine its schedule 
for the period of time following the election in November, and an- 
nounce it, and it is contemplated at the moment that there very likely 
will be a few weeks of hearings and then coming into the end of this 
Congress, that is this year, leading up to the new Congress, the 86th 
Congress, of January 3. 

The committee will have to have time to give consideration to a 
report. 

Also, the committee will announce in time the subject matter first 
to be considered. 

I observed the statement of the Chairman of the Federal Trade 
Commission before the Federal bar a few days ago which was quite 
enlightening and of interest to this subcommittee. 

The committee, of course, will be glad to afford an opportunity for 
the Chairman of the Federal Trade Commission to again return to 
the committee in order to explain in more detail some of the impor- 
tant questions which he pointed up at that time. 

The committee, of course, is always glad to have constructive criti- 
cism that will be helpful. But this is a very important area for con- 
sideration too in connection with this entire study. 

As an example, the committee would like further clarification or 
explanation and to hear more about the reasons why the Commission 
overruled the recommendations for criminal proceedings which was 
supported by the 37-page report of a project attorney. The commit- 
tes would also like an explanation of the extent to which the four 
other staff members reviewed the facts set out in the project attorney’s 
report. 

It is important to find out if the Commission was misled in this 
matter. This is especially significant in view of the presence of a 
staff member who recommended against criminal prosecution at a 
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conference when the respondent made a telephone call to the White 
House. 

These are important questions that the committee would like to 
give a further opportunity for further development. 

Furthermore, the committee would like to find out, I think it would 
be helpful to this study, just in what way this committee, at least, 
I cannot speak for any other—is encroaching upon the administrative 
functions of any of the agencies. 

The committee would like to know further, and I think it is highly 
important, just in what way the staff members, and particularly this 
committee, because as chairman I want to know and the other mem- 
bers do too, that the staff members themselves are endeavoring to 
interpret just what an investigation is, and what is meant by the 
Congress when the purpose of this is for this committee to try to find 
out if these agencies are administering the laws as the Congress 
enacted, not as by an interpretation by some staff member or any 
individual Member of Congress. 

The committee further would like to know just in what way it has 
at any time gone beyond its prerogatives or in any way has failed to 
give the proper consideration to the agencies and the Commissioners 
as they have appeared before the committee. 

The matter referred to as to the treatment of this committee to these 
Commissioners is one of extreme importance to me and I am sure other 
members of the committee because we have had that question out in 
February, and the committee tried, and did establish a practice and 
a goal, but now at this particular time we are charged that there has 
been unfair treatment and the committee would like to know why 
the change in attitude, because I call attention to a letter which was 
received by me as chairman of the committee on June 20 of this year, 
1958, in which it is stated: 


May I take this opportunity to thank you for the absolute fairness demon- 
strated by you, the committee, and your counsel during the course of the hear- 


ings. 

Signed by Robert T. Secrest, Acting Chairman, head of the group 
of the Federal Trade Commission that appeared at that time. 

And also a letter under date of June 24, 1958, regarding the appear- 
ance of the Commission and others which said: 

I am informed that Commissioner Robert T. Secrest has already supplied 
the committee with factual data requested of him at these hearings. I wish to 


join Mr. Secrest in his expressed appreciation for the fairness shown by you 
and the committee and your counsel during the hearing of Commission repre 


sentatives. 

That is signed John W. Gwynne, chairman. 

[ think it would be of interest to the committee in this very im- 
portant area in which this committee is interested, to find out more 
about the change of attitude during this time and just what has oc- 
curred that brought about this change of feeling as expressed last 
week. 

I think I should also note at this time that the committee has given 
a great deal of attention in these hearings to some of the important 
areas of the Federal Communications Commission, of the Federal 
Trade Commission, and the Securities and Exchange Commission. 
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The committee has given some attention to some matters of the 
Federal Power Commission, 1 or 2 days hearings on a matter related 
to the matter of licensing of hydroelectric projects throughout the 
Nation. 

There are one or two other areas to which the staff and the commit- 
tee have given study and we have reports available when we return. 
It might be noted that as of yet we have not had an opportunity to 

ive any attention, that is any hearings, to matters before the Civil 
Aeronautics Board or the Interstate Commerce Commission. 

We realize full well that because of the time element, we cannot 

ossibly develop any and all of the facts which may come to the at- 
tention of the committee or which may be obtained by the staff for the 
committee. But we do feel that we can in those important areas that 
would provide the greatest information for the committee, and from 
the experience of these Commissions and the record that has been 
made, can yet get a great deal out of it from our staff study which 
has been going on now for a year and a half that will be invaluable 
in connection with the study and which will be utilized in con- 
nection with a report. 

Unfortunately, the general public has never realized and does not 
consider the fact that we have had a staff that has obtained a lot of 
information, detailed technica] study, analyzing the legislative intent 
of the Congress, and the acts under which these agencies operate, and 
amendments thereto, rules and regulations that have been issued in 
connection with the carrying out of its responsibility. 

Naturally, those matters do not claim the attention of publicity 
such as others and therefore have not been emphasized but a real im- 
portant part of the work of this committee is in that field and I think 
will ultimately be shown when the report is completed. 

Again, with that, and the thanks of this committee for the appear- 
ance of distinguished witnesses we have heard today, the committee 
will adjourn. 

(Whereupon, at 12:15 p.m., the committee was adjourned.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, NOVEMBER 12, 1958 


House Or REPRESENTATIVES, 
SpeciAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 2 p.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

Present: Representatives Harris, Williams, Mack, Moulder, Flynt, 
and Wolverton. 

Also present: Robert W. Lishman, counsel to the subcommittee ; 
Oliver Eastland, assistant chief investigator; R. W. Martin, adminis- 
trative assistant; and Herman C. Beasley, subcommittee clerk. 

The CuarrmaAn. The committee will come to order. 

The Subcommittee on Legislative Oversight of the Interstate and 
Foreign Commerce Committee has met this afternoon to resume hear- 
ings in connection with its se yore in carrying out the directions 
pursuant to the resolution of the House of Representatives on the 
question of inquiring into the administration of the law of the various 
ey agencies of the Government. 

am glad to note the interest is apparently continuing in this 
subject from those who are here this afternoon. I am very glad 
to observe the presence of many members of the committee who have 
come to Washington in order to further carry out this important 
responsibility. 

efore we get started with the hearing this afternoon I should like 
to include in the record at this point a copy of a subpena which was 
served on Mr. George O. Sutton, attorney, National Press Building, 
Washington, D.C. It will go into the record at this point, and Mr. 
Sutton I believe is here. 

(The document is as follows :) 


[Face of subpena] 
{Original ] 


By AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE UNITED 
STATES OF AMERICA 


To OLIvER EASTLAND, 
Assistant Chief Investigator of the House Special Subcommittee on Legislative 
Oversight: 

You are hereby commanded to summon George O. Sutton, Attorney, National 
Press Building, Washington, D.C., to be and appear before the Special Subcom- 
mittee on Legislative Oversight (vested under authority of House Res. 99, 85th 
Congress) of the Interstate and Foreign Commerce Committee of the House of 
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Representatives of the United States, of which committee and subcommittee the 
Honorable Oren Harris is chairman, and to bring with him all records pertaining 
to any payment to him since January 1, 1957, by Television City, Inc., or any 
officials thereof, or by WCAE, Inc., or the Hearst Corporation or any Subsidiary 
thereof; and also any records pertaining to long distance telephone calls, ip. 
coming or outgoing, between him and any official or employee of Television City, 
Inc., Pittsburgh, Pennsylvania; WCAH, Inc., Pittsburgh, Pennsylvania; or the 
Hearst Corporation or any subsidiary thereof since January 1, 1957. in their 
chamber in the city of Washington, on November 12, 1958, at the hour of 2:09 
p.m., Room 1394, New House Oflice Building, Washington, D.C., then and there to 
testify touching matters of inquiry committed to said Subcommittee; and he ig 
not to depart without leave of said Subcommittee. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives of the Uniteg 
States, at the city of Washington, this 28th day of October, 1958. 


OreN Harpis, 
Chairman, Special Subcommittee on Legislative Oversight, 
Attest: 


[SEAL] RAvPH R. Ropenrts, Clerk, 
{Back of subpena] 
Served personally on the within named Geo. O. Sutton in his office, 1036 
National Press Building, Washington, D.C., at 11 a.m. on November 10, 1958, 
OLIVER EASTLAND, 


The Cuarrman. Mr. Sutton, you do have the material with you! 

Mr. Surron. I do, sir. 

The Cuarrman. You may, if you will, leave the material with Mr, 
Lishman, the chief counsel, and we will then, of course, notify you 
when we have further need of you. If that will be agreeable to you 
we might save you some inconvenience as well as ourselves. 

Mr. Sutton. Yes,sir. 

Mr. Chairman, I have produced the original records, many of which 
are my own original records, and I will turn those over to the com- 
mittee, to Mr. Lishman, at this time. Each of these documents I have 
numbered, sir, and I have gone to the trouble to have them photostated, 
I have the photostats myself and at the proper time I hope I may have 
the privilege of substituting the photostats for my original records. 

The CuarrmMan. These are the originals you are leaving here? 

Mr. Surron. These are the originals, my original ledger sheets, for 
instance, and original telephone calls. 

The Cuaiman. Very well, we can arrange that all right. 

Mr. Surron. Thank you kindly. 

The CuarrmMan. Also for the record I would like to include a copy 
of a wire dated October 28, 1958, which I, as chairman of the com- 
mittee, transmitted to Mr. George C. McConnaughey, Sr., with refer- 
ence to his appearance before the committee and his reply of the 29th, 
which will be included in the record, and also a copy of the wire that 
I sent in response to his reply of October 29, in which arrangement 
was made for his appearance here on Monday next. 

In view of the fact that it would have been most inconvenient for 
him to have been here this week in his wire he says he agrees to the 
arrangement for next Monday, and I might observe that he has stated 
that he had no objection to the subcommittee hearing proceeding in 
his absence with testimony relating to the Pittsburgh case prior to his 
appearance next Monday. 
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(The document referred to follows :) 

OCTOBER 28, 1958. 
Mr. GrorGe C. McCoNNAUGHEY, Sr., 
50 West Broad Street, 
Columbus, Ohio: 

The Subcommittee on Legislative Oversight requests your appearance to testify 
at public hearing on Wednesday, November 12, 1958, in the Public Works Com- 
mittee room, 1304, New House Office Building, Washington, D.C. The subject 
of this hearing will be matters relating to the Channel 4 Pittsburgh Television 


case. 
Please acknowledge receipt this wire immediately. 


OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight. 


OcToser 29, 1958. 


Greorce C. McCONNAUGHEY, Sr., 
50 West Broad Street, 
Columbus, Ohio: 


Re your telephone conversation today with Mr. Lishman concerning Pittsburgh 
channel 4 hearing to begin November 12, 1958. 

Pursuant to your request to Mr. Lishman, the subcommittee has no objection 
to your delaying appearance until Monday, November 17, 1958, at 10 a.m., 
provided you promptly notify the subcommittee by wire or letter that you have 
no objection to the subcommittee’s hearing publicly in your absence testimony 
which may be adverse to you personally. 

Immediate reply is requested referring specifically to this telegram. 


OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight. 


CoLuMBvs, Ou1I0, October 29, 1958. 
OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight, New House Office 
Building, Washington, D.C.: 


Re your telegram of October 29 referring to my telephone conversation with 
Mr. Lishman requesting my appearance before your subcommittee be made on 
Monday, November 17, 1958, at 10 a.m. I have no objection to the subcommittee 
hearing publicly in my absence testimony relating to the Pittsburgh case prior 
to my appearance on Monday. I will appear before the subcommittee on Mon- 
day, November 17, 1958, at 10 a.m. 

GerorGE C. MCCONNAUGHEY. 

The Crarman. On September 23 of this year a staff investigator 
of this subcommittee read into the record an investigative report on 
the channel 4 Pittsburgh case. The report alleges, among other 
things, ex parte contacts on the part of some applicants for the con- 
struction permit and more seriously related to statements to the effect 
that certain bribes had been offered and solicited, but the names of 
the individuals involved were omitted. 

Immediately following the public hearing that day the subcommit- 
tee met in executive session and it was decided to hear further testi- 
mony from the investigator and to question him in such a way as to 
bring out the facts more clearly which apparently had been omitted 
from the report. Now, the purpose of this further hearing on the 
channel 4 Pittsburgh case is to provide for those persons whose names 
were mentioned in connection with the allegation of improper conduct 
an opportunity to present to the subcommittee firsthand whatever facts 
they may have to establish the truth with respect to these allegations. 

ne of the witnesses, Mr. George C. McConnaughey, Sr., was re- 
quested to appear today and informed the subcommittee that he would 
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be otherwise busily engaged, as I have just stated, today and the 
balance of this week and therefore asked that his appearance * delayed 
until Monday next. The delay was agreed to by an exchange of tele- 
grams, as I have explained, where he stated he had no objection to the 
testimony being taken in his absence which might slsainele affect him, 

The first witness we have today will be Mr. Earl Reed, a member 
of the law firm of Thorp, Reed & Armstrong, of Pittsburgh, Pa., and 
president of Television City, Inc., one of the applicants in the channel 
4 Pittsburgh matter. 

Mr. Reed, will you come around ? 

Will you be sworn ? 

Do you solemnly swear the testimony you give to this committee to 
be the truth, the whole truth, and nothing but the truth, so help you 


God? 


TESTIMONY OF EARL F. REED, MEMBER OF THE LAW FIRM OF 
THORP, REED & ARMSTRONG, AND PRESIDENT OF TELEVISION 
CITY, INC., PITTSBURGH, PA. 


Mr. Regn. I do. 

The CHatrrMAn. You may have a seat, Mr. Reed. 

Would you identify yourself for the record, please, sir ? 

Mr. Reep. My name is Earl F. Reed. Iam a lawyer in Pittsburgh, 
the head of the law firm of Thorp, Reed & Armstrong. Iam president 
of Television City, Inc., the license of channel 4, and prior to the 
granting of that license I was president of Allegheny Broadcasting 
Corp., which was the owner of radio station KQV in Pittsburgh. 

That station was sold in connection with a merger that was made 
when the license was granted to Television City, Inc. 

The Cuarrman. Yes, I think we have heard about that. 

Mr. Reep. Yes, I imagine so. 

The Cuarrman. You had connections with Television City applica- 
tion, did you? 

Mr. Reep. Yes, sir. 

The CHarrman. Will you explain that? 

Mr. Reep. Well, when channel 4 applications were filed there were 
fixe applicants, and one of them was Allegheny Broadcasting Corp. 
the then owner of radio station KQV. 

Another was WCAE, Inc., an enterprise owned by the Hearst in- 
terests, which also operated a radio station in Pittsburgh, and then 
there were three local groups that formed and each filed an applica- 
tion, so there were five applications on file. 

In the course of the hearings before the examiner, it appeared that 
there was an opportunity to merge all five and she adjourned the 
hearings for a while to see if something could be worked out that they 
would all have a stock interest. We thought it had been worked out 
and the negotiations fell through in the middle of the night, but mean- 
while we had agreed to sell station KQV in order that there would 
only be one radio station in the outfit, and because of the circumstances 
under which it was done we were permitted to organize another cor- 
poration to take the place of the applicant, Allegheny Broadcasting, so 
that Television City, Inc., was organized to be the applicant in place 
of Allegheny Broadcasting Corp., which had agreed to sell its station, 
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sell its stock, so that actually, except for that change in form, it is the 
same applicant and it is a local group of Pittsburghers who have had 
an application pending for that channel since 1945. 

The Cuarmrman. And you were one of the officers for Television 
City ? 

Mr. Reep. I was president of Television City, Inc., and still am. 

The CuarrMan. Did the Pittsburgh channel 4 go to Television City, 
Inc.? 

Mr. Reep. In the final merger when the Hearst interests and our- 
selves merged, it was agreed that the grant would go to Television 
City, Inc., but then they became a half-owner in it, so that the owner- 
ship wasn’t identical, but the grant was made to Television City 
anyway. 

he CHarrMANn. What is the division ? 

Mr. Reep. 50-50 ownership. 

The CuHatrMan. Between 

Mr. Reep. Between Hearst interests owning WCAE and the local 
group that had been Allegheny Broadcasting Corp. 

The Cuarrman. What happened to the other three applicants ? 

Mr. Reep. The other three applicants withdrew their applications 
and under the order of the Commission, the new outfit paid them their 
disbursements and expenses up to the amount of $50,000 each. 

The Cuairman. In other words, the successful applicant of the two 
paid each of the other three applicants $50,000 ? 

Mr. Reep. That’s right. 

The CHarrMan. And that was supposed to have been in payment of 
expenses ¢ 

r. Reep. They were each required to certify that their expenses 
exceeded that amount. 

The Cuatrman. Do you have any further preliminary statement or 
opening statement you wish to make ? 

Mr. Reep. No; I have no prepared opening statement. I have read 
the proceedings here of September 23. I don’t agree with them en- 
tirely and I expect that will be brought out in questions today. 

The Cuarrman. We will be glad to give you an opportunity to 
reply to any of it you would like beforehand. 

fr. Reep. It might make it a little more orderly if I just say what 
happened in the matter. 

The CHARMAN. Yes. 

Mr. Reep. Television City—I am calling it that now although it 
earlier was Allegheny Broadcasting—seemed to have a lot of difli- 
culties in getting to bat on the thing. A lot of things happened in 
the beginning of the first hearing. There was that adjournment 
when we thought we were going to merge and that fell through, and 
with the large number of applicants the hearings dragged on for a 
long while, and the first initial report of the examiner was in favor 
of Television City, and just a few days after it was issued Mr. Wolf, 
who with some associates was a half owner in Television City, died 
and there was a good deal of speculation on the part of attorneys and 
everybody else what happened in the case where one of the principal 
owners died after the recommendation had been made and before a 
license had issued, and we petitioned the Commission in, I believe it 
was April, I think, or May, to open the hearing. 
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Our counsel felt that since Mr. Wolf was one of the principal 
owners and since the hearing had dwelt a good deal on his interests 
in civic and charitable affairs and his long experience in Pittsburgh, 
that there ought to be an opening up of the hearing and an oppor- 
tunity given us to show that his estate was solvent and willing to 
take on his responsibilities and that his sons were going to take over 
and that we would pursue our application in spite of his death. 

The Commission denied that application, so we asked them for a 
reargument and about 6 months later the Commission reversed itself 
and did open the hearings up to enable us to show the situation of the 
Wolf estate and that the Wolf boys were taking over his activities and 
that sort of thing. 

In the meanwhile, there had been some court decision come out, as 
I recall it, that indicated that it was proper to open it up when a prin- 
cipal owner died, but there was another 6 months lost and then we had 
another hearing and brought in our evidence about the Wolf estate, 
and who else would take his place, and that sort of thing, and then the 
examiner who had heard the first thing changed her opinion and her 
modified-“épinion recommended WCAKE, the Hearst applicant, so it 
was coming up before the Commission on exceptions to her report and 
each of us had had a recommendation. 

We had the first one and they had the second one. Meanwhile, the 
five applicants were struggling every once in a while to see if they 
could make some agreement that everybody could go along with, but 
we got nowhere, and I a onto Mr. Storer, who was a friend 
of mine, in the Mayflower Hotel one day. He asked me how our hear- 
ing was getting along. 

The CHarrman. Where does Mr. Storer live? 

Mr. Reep. He lives, I believe, in Detroit, although he has interests in 
Florida and New York. He is head of the Storer Broadcasting Co. 
or owns several television stations. 

He asked me how we were getting along and I told him of our 
troubles and delays and the unfortunate death of Wolf and 6 months’ 
delay because the Commission was wrong, we thought, in not letting us 
open the record, and that I was disturbed that we wouldn’t get any 
decision before the summer recess. 

Meanwhile, there was only one television station in Pittsburgh. 
Here was the eighth biggest market in the United States and only one 
television station operating. The newspapers were clamoring what 
was worng, what was all the delay, years of application, and every- 
body, the mayor and everybody else, was disturbed because we 
couldn’t seem to get any more television facilities into Pittsburgh. 

Mr. Storer said to me, “Why don’t you speak to the Chairman? 
He regulates the calendar and you are certainly entitled to get on. 
You have been filed a long while.” 

Meanwhile, I had met Mr. McConnaughey through Mr. Storer in 
Florida a couple of years before. I had met him in connection with 
a speech that he made in Miami at one time, and I didn’t know him 
very well and I said to Mr. Storer, “Well, will you make an appoint- 
ment with me to see him ?” and he said he would. 

So some time later he told me that he had made an arrangement for 
me to have lunch with Mr. McConnaughey and I had lunch with him 
at the Mayflower Hotel. 
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The Cuarrman. This was not the only case that the name Storer has 
become involved in during the course of the investigation. i 

Mr. Reep. I suppose not. Your examiner’s report says we had it in 
a private suite. That isn’t true at all. We had it right in the main 
dining room of the Mayflower Hotel and I told Mr. McConnaughey 
our troubles, that this death had slowed us up for 6 months and that 
the Commission had been wrong in refusing to open it up and let us 
show the Wolf estate, that I thought they were as much to blame as 
we were for the delay, that we were the oldest case on the docket 
undisposed of. i 4 

We had the lowest number undisposed of. He agreed with me. I 
believe he said that he had testified before this committee or some 
other committee that Pittsburgh was a spot that ought to have addi- 
tional facilities, that they were going to clear the Pittsburgh situation 
before the end of the year, or somthing of that kind. 

He said to me that as soon as the exceptions were in and it was 
ripe for argument for me to let him know, and I did, and the case 
was set for oral argument on June 3, and we were down here and 
argued it before the Commission on the 3d of June 1957. 

erhaps I should go on to say that there has been some testimony, 
as I read here, implying that Mr. McConnaughey sought some offer 
from me or that I offered him something. That is not true. After 
we discussed this calendar, and that’s all we discussed, there wasn’t a 
word said about the merits of the case. 

I practiced law 40 years, and I know better than to try to talk the 
merits to anybody. I was trying to get anargument. But after we got 
through talking about that, he told me that he was going off the 
Commission on the 30th of June and he explained to me that if he 
went off at the end of his term he would be permitted to practice be- 
fore the Commission and he said he intended to practice in Washing- 
ton and he would be able to take matters before the Commission, but 
he said if he served on and resigned, that then he couldn’t practice 
for 2 years, is my recollection, and we drifted into a talk about Gov- 
ernment service and he thought it was rather a thankless job and he 
was going to go back to practicing law, and the luncheon lasted for 
30 or 40 minutes, I suppose, and we discussed the practice of law and 
he told me his son was practicing in Columbus. 

He was going to have an office in Columbus and he was going to 
have one here, and he talked about possibilities maybe of business, or 
I thought he did. He didn’t ask for any business at all, but he asked 
me who we represented, talked about the fact I was attorney for Na- 
tional Steel, and that we had a plant in Ohio. 

At no time did he ask me for anything, but I rather felt, like a lot 
of people going out of Government service, he was making some 
contacts. I have had that experience with engineers and accountants 
and lawyers. If they are going into practice they like people to 
know what they are going to do. I really didn’t attach much im- 
portance to it that day at all. 

He certainly asked me for nothing. He had voted against this on 
our motion to open it up, and I didn’t know whether he was for us 
or against us. I hoped he was for us, but he had already voted once 
against us, and, as it turned out later, he did vote against us, so he 
apparently wasn’t in our corner at any of the time, but I didn’t attach 
more importance to it at all until the day of the oral argument. 
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We came down here on the 3d of June to argue the case. Mr. Pier. 
son argued the case for us. I will have to go back a little bit there, 
Mr. George Sutton had been attorney for our radio station for years 
in Pittsburgh and when the television application was coming up we 
though that he needed some help and we engaged the Pierson firm 
and they took the leading part in the presentation of the case over 
period of several years, but Mr. Sutton was present at all the hear. 
ings and exam!»ed some of the witnesses and I had no thought that 
he had any feeling about the matter at all, but when we came to the 
oral argument on the morning of the 3d of June, he didn’t show up, 
and I thought that was very queer. 

Here is a lawyer that has been with us for years; we have paid him 
for years, he has taken part and examined witnesses, and he isn’t here, 
But I thought maybe he was a little offended that Mr. Pierson was 
arguing the case and I gave it very little more thought. 

That night I learned through somebody that he was thinking of 
going into partnership with Mr. McConnaughey. That is the frst 
I had any indication of that at all. I also heard rumors around that 
there was a deadlock in the Commission; that there were three for 
us and three against us. One man was ineligible to vote because he 
had been our engineer before he was appointed. So we had a Com- 
mission of six, and Mr. McConnaughey was going off the Ist of July, 
and I thought it was a very bad situation if our _ ins was going to 
go into partnership with Mr. McConnaughey. 

We had already gone back to Pittsburgh that day and the argu- 
ment was over. I called my partner, Mr. Eckels, who was secretary 
of the company, and I told him he had better come back down here 
and see what was the matter, what had happened between McCon- 
naughey and Sutton, and if they were going into partnership. 

I thought it was a very bad way to use us and I was particularly 
anxious that Mr. McConnaughey would not shift his vote and vote 
for us if he was going to become a partner of our lawyer. Mr. Eckels 
came down here the next day, which was the 4th of June. 

He telephoned me several times during the day and he told me 
that he had seen Mr. Sutton and Mr. Sutton had told him that he 
was going into partnership with Mr. McConnaughey and he had a 
partnership agreement drawn. He said that Mr. Sutton told him 
that Mr. McConnaughey was not going to share in the fees of any 
client. that he had had before he came with him, and then I began to 
think that that talk that Mr. McConnaughey and I had had a couple 
of months before maybe had some significance, that he probably was 
angling for some business, and I told Mr. Eckels that I didn’t think 
we wanted to have anything to do with it. 

Mr. Eckels then told Mr. Sutton, as I got the report, that he didn’t 
want him to have anything more to do with the television applica- 
tion, that if Mr. McConnaughey should switch his vote it would 
destroy what we had been working for for 10 years, and we would 
take our chances. So that was the way the matter stood at that 
time. 

The rumor was all around that it was a 3-3 division. How it got 
out, I don’t know, but it was known by Hearst. It was known by 
the other applicants in Pittsburgh. They would come in to see me, 
two of them; one of them in particular. He heard it was 3-% and 
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he heard that the Commission was going to give it to one of the other 
three because they couldn’t agree on either one of us. All kinds of 
angling was going on: Wasn’t it possible to make a deal? Couldn’t 
they get some stock ? and this, that, and the other thing. 

ou just heard it all over. So Mr. Eckels and I went over to talk 
to the Hearst people in New York on the 10th and 11th of June—that 
was a week or so after the oral argument—to see if it was possible 
to make any kind of a settlement of the matter, and they proposed 
to us joint ownership. 

They eens first, that they would see if they could make any 
deal with the other three applicants, and then they proposed to us 
that they would form a corporation to get the license of which they 
would own the controlling interest, and I objected to that. : 

I said 1 wouldn’t go for that at all, and we got nowhere. I should 
say that up until the date of the oral argument, the 3d of June, it 
really wasn’t possible for us to make a very satisfactory deal because 
there was another intervenor in there, another station in Pittsburgh. 
A UHF station had intervened, and until they withdrew that peti- 
tion on the 3d of June, we didn’t any of us know exactly how we 
would get rid of that intervention if we were able to make an agree- 
ment. 

So we came back to Pittsburgh and there was no deal of any kind, 
and I heard nothing further from it at all. I think it was the 25th 
of June I got a rather preemptory wire from Hearst saying that they 
would form a corporation to take the license for channel 4; they 
would keep station WCAE; and they wanted us to sell our radio 
station. 

I replied to that wire that I wasn’t satisfied to have them have a 
radio station of their own ownership and a half interest in the tele- 
vision station, that I thought they ought to be linked together, and 
I wasn’t satisfied to sell our television station if they were going to 
continue to own theirs. 

I heard nothing more from it until I believe it was the next day, 
the very next day. I got a very nasty, I thought, wire from Hearst 
saying that they thought that I was trying to take the matter beyond 
July 1, that I was going to get some advantage, I think they said, 
out of it going beyond July 1. I assume they meant by that that Mr. 
McConnaughey would retire and the personnel of the Commission 
would be different. And they offered me an opportunity to buy a half 
interest in WCAK, their radio station, at a price to be agreed upon, or 
arbitrated, and an answer to give given them by noon the next day. 

I wired back that I hadn’t seen any financial statement of WCAE; 
I wasn’t in position to give them an answer by noon the next day. Mr. 
Weir, a client of mine, had died that day and I had known him for 
30 years, was on his board, and that I would not be available to talk 
any settlement until after the funeral, and I offered to meet them on 
Friday evening of that week. That was Wednesday. 

They told me in their wire that they had sent a copy of the wire 
to each of the Commissioners and they said in the wire that if I 
didn’t accept they would think it was an evidence of bad faith on 
my part, so I wrote a pretty stinking wire back and I sent a copy of 
that to all the Commissioners, exactly what I told them, that I would 
meet them on Friday, that I had heard nothing from them since June 
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when we had talked before, that I thought they had a lot of nerve 
nr give me 14 hours to accept a deal that I didn’t know anything 
about. 

And things were pretty hot. So we went over there on Friday and 
we negotiated with them for a couple of days. Finally, they had the 
other three agreed that they would withdraw their applications if 
they were paid $50,000 on account of their disbursements. 

We made an agreement which was submitted to the Commission 
and approved, and the license was then granted to Television City, 
Hearst became a half owner in it. They are now a half owner in it, 
We have a board of six: They named three and we named three. We 
have built the station, and we think we are doing a good job. So 
that’s about the story of the matter as far as I know it. I don’t know 
anything about the other end of it that related to the Hearst activities, 

The CuatrmMAn. How long have you known this Mr. Storer? 

Mr. Reep. Oh, I have known him for years in Miami just as a 
friend. We belong to the same club, play golf together. I had known 
him for years, but I have no business interests with him at all. Thad 
met Mr. McConnaughey through him for the reason I knew they were 
acquainted. 

The Cuarrman. Mr. Lishman, do you have questions ? 

Mr. Lisuman. Yes, Mr. Chairman. 

The Cuatrman. You may proceed. 

Mr. Lisuman. Mr. Reed, have you outlined all the areas in which 
you disagree with the testimony that was given here on the 23d of 
September ? 

Mr. Reep. No; I haven’t analyzed it. I notice several things that 
I don’t agree with. The luncheon with Mr. McConnaughey was in the 
main dining room. Your examiner says it was in a private room. 
The arrangements were made with Mr. Storer at the Mayflower. 
Your report says it was done in Florida. There are a number of 
things, but I haven’t analyzed it. I haven’t gone through it. 

Mr. Lisuman. I would like to have the record show you had oppor- 
tunity to analyze it, and these are the only two instances that you 
are now prepared to state that you are in disagreement with ? 

Mr. Reep. Oh,no, no,sir. There area great many more. 

Mr. LisomMan. What other instances? 

Mr. Reep. I don’t know that I can recite them now. I have not 
analyzed this. I notice one thing they say there, that I told them that 
I heard that the thing was a tie at a Juncheon at the Mayflower Hotel. 
That is not my recollection at all, and I didn’t tell them that. I said 
that I learned that night from some source that it was three-three, 
and I also heard a report that Sutton was going to become a partner 
of McConnaughey’s. 

There are a number of other things I think they have wrong in that 
report, but they went back and dictated, I guess, after talking to me. 

I am not surprised that they have some things that don’t agree with 
my recollection. 

Mr. Lisuman. I would just like to have the record clear as to what 
these things are. 

Mr. Reep. I have made no analysis of it. There may be others, 
but those occur to me now. 
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Mr. Lisuman. Is it correct that the date of the examiner’s initial 
decision was April 18, 1956? rae’ 

Mr. Reep. That’s right, but I think it was not published for a few 
days after that. qe aes Ne 

Mr. Lisuman. And it is also correct the date of the modified initial 
decision was April 9, 1957? 

Mr. Reep. I don’t have that before me, but I have no doubt that’s 
=. LisuMAN. Is it correct that the initial decision, although it was 
made on April 18, 1956, was not released until April 23, 1956 ? 

Mr. Reep. I think that’s right. ; 

Mr. Lisuman. And is that the day on which Mr. Wolf died ? 

Mr. Reep. No, he died on the 18th. ; 

Mr. Lisuman. And am I correct in understanding your testimony 
that a few days after his death you found out what the decision 
was, the initial decision ? 

r. Reep. Yes. 

Mr. Lisuman. Can you fix the date when you found that out? 

Mr. Reep. No, I cannot. 

Mr. Lisuman. How did you find it out ? 

Mr. Reep. I don’t recall. I think there were rumors before the 
final decision came out. 

Mr. Lisuman. And do you know any person who spoke to you or 

along any such rumor to you? 

Mr. Reep. Oh, I heard dozens of rumors. You heard rumors every 
day. Somebody was in telling you this, that, and the other thing, 
and I don’t know where I heard it. 

Mr. Lisuman. You don’t recall the name of any person who passed 
the rumor along to you? 

Mr. Reep. No, I don’t. The other applicants would come into my 
office and they always had some news right from the horse’s mouth. 
They had heard that the Commission was going to do this and the 
Commission was going to do that, and since they couldn’t agree they 
were going to give it to them; we had better make a deal with them. 
Men told me, “Hearst got so much money ; what business have you got 
fighting Hearst? You are fighting a national organization. You 
better team up with us.” The city was full of it all the time. I 
can’t tell where I heard it. 

Mr. Lisuman. Do you know Mr. Raoul E. Desvernine? 

Mr. Reep. Yes, sir. 

Mr. Lisuman. How long have you known him? 

Mr. Reep. I have known him for a great many years. 

Mr. Lisuman. Have you been connected with him in business? 

Mr. Rep. Well, he has done some work for us here in Washington. 
He isa lawyer practicing in Washington. He has donesome work for 
my office at times, and he is also the Washington representative of the 
National Steel Corp., and I am their general counsel, so I have had 
a many contacts with him. 

r. Lisuman. Do you have social contacts with him as well as 
business ? 

Mr. Reep. Oh, yes, some. 

Mr. Lisuman. Does Mr. Desvernine own any interest in Television 


City, Inc. ? 


82090—59—pt. 13-——11 
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Mr. Reep. None whatever. 

Mr. Lisuman. Has he ever served as counsel for Television City? 

Mr. Reep. Not at all. 

Mr. Lisuman. Was he ever authorized to represent Television City? 

Mr. Reep. No, he wasn’t. 

Mr. Lisuman. In any capacity before the Federal Communications 
Commission ? 

Mr. Reep. Not at all. 

Mr. Lisuman. Do you know Mr. Warren E. Baker? 

Mr. Reep. Very well. 

Mr. Lisuman. How long have you known him? 

Mr. Reep. Several years. 

Mr. Lisaman. When and how did you come to meet Mr. Baker? 

Mr. Reep. I met him originally through Mr. Desvernine. He was 
a friend of Mr. Desvernine. 

Mr. Lisuman. When ? 

Mr. Reep. Oh, I don’t know; several years ago. 

Mr. Lisuman. Have you ever had any business relationships with 
Mr. Storer? 

Mr. Reep. No. 

Mr. Lisuman. There has been some testimony that Mr. Storer ar- 
ranged for you to have lunch with Mr. George C. McC onnaghey, the 
former Chairman of the Federal Communications C ommission, in 
May of 1957. 

Mr. Reep. That’s just what I said. 

Mr. Lisuman. Could you state some of the details leading up to the 
arrangement for this lunch ? 

Mr. Reep. I ran into Mr, Storer in the lobby of the Mayflower 
Hotel when I was down here one day and he asked me how our appli- 

cation was coming along. I told him it was slowing up, all our delays, 
Wolf's death, I would ‘like to get it disposed of, that there was still 
only one television station in Pittsburgh, and he said, “Why don’t you 
see Mr. McConnaghey and he can arrange the calendar.” 

Mr. Lisuman. Can you fix the date of that lunch in May 1957 

Mr. Reep. No; but I am sure it was early in May. 

Mr. Lisuman. Was there any mention during the course of that 
luncheon conversation of the fact that you might be able to throw some 
business to Mr. MeConnaghey’s son in Columbus, Ohio? 

Mr. Reep. None at all. except, as I told you, I thought he talked a 
good deal about the business he hoped to get, but he didn’t ask me 
anything about any business to his son at all. 

Mr. Lisuman. Why did you choose to arrange this luncheon meet- 
ing with Mr. McConnaghey through Mr. Storer rather than going 
directly to Mr. MeConn: whey himself if, as you say, it was purely ona 
procedural matter ? 

Mr. Rrep. Well, I had met Mr. McConnaghey through Mr. Storerin 
Florida, and I knew that Storer knew him very well. He was i 
Washington a great deal, and I just asked him to make the arrange- 
ment. I do not think Mr. McConnaghey would have known me if I 
had walked up to him. I had met hima couple of times, but he knew 
Mr. Storer. 

Mr. Lisuman. Did you have any communication with Mr. Storer 
after this luncheon meeting with Mr. McConnaghey concerning the 
subject matter discussed ? 
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Mr. Reev. Not until after the oral argument, as I recall. I don’t 
hat. 
= Te cane Would you state the attorneys or law firms who rep- 
resented Television City before the Federal Communications Com- 
ission ¢ 
ee Rex, There was Mr. Pierson’s firm, Ball, Pierson—I don’t even 
know if I know the full name. Mr. Pierson is the man that handled it. 

Mr. Lisuman. And didn’t Mr. Sutton also represent your 

Mr. Reepv. Mr. Sutton’s appearance was entered. He had been 
attorney for Allegheny Broadcasting for years and he took a very 
small part in the presentation before the Commission, but his appear- 
ance was there and he was paid. ' 

Mr. Lisuman. Is it true that when you were interviewed by in- 
vestigators of the subcommittee that you waived your attorney’s client 
privilege ¢ : . 

Mr. Reep. I did, and I have for this hearing and before the grand 
jury as far as anything relating to this matter is concerned. We laid 
our files open. When they came into our office they examined every- 
thing we had. 

Mr. Lisuman. Are you willing for that waiver to apply for the 
purpose of this subcommittee receiving testimony from members of 
these law firms during this hearing ? 

Mr. Reep. I have already done so. I wired Mr. Sutton. He has 
wires releasing him. I have no objection to anything. 

Mr. Lisuman. And Mr. Pierson’s firm as well ? 

Mr. Reep. That’s quite true; yes, sir. 

Mr. Lisuman. Now, it is correct that there was oral argument be- 
fore the Federal Communications Commission on June 3, 1957? Is 
that correct ¢ 

Mr. Reep. That’s right. 

Mr. Lisuman. Were you present during the argument ? 

Mr. Reep. I was there. 

Mr. Lisoman. About what time did the proceeding on that day 
conclude ? 

Mr. Reep. Oh, I don’t know. I would guess 1 o’clock, or some- 
thing like that. 

Mr. Lisuman. Where did you go after leaving the hearing? 

Mr. Reev. We went from there to the Mayflower Hotel and I had 
the group to lunch there in a room for clients that we keep by the 
year and I had some of the people from Mr. Pierson’s office and I had 
Mr. Eckels, the two Wolf boys that were interested with us in their 
father’s estate. We all had lunch together at the Mayflower Hotel. 

Mr. Lisuman. Now, is it correct that you were in room 470, which 
isrented by National Steel ? 

Mr. Reep. That’s right. 

Mr. Lisuman. And that in your group at this meeting were your- 
self, Mr. Eckels, Mr. Wolf, Mr. Pierson, and two of Mr. Pierson’s 
partners who had also been at the hearing? 

Mr. Rerp. I think both Wolf boys were there and I think Mr. 
Desvernine was there. 

: Mr. Lisuman. Yes, sir. And what time did this luncheon meet- 
ing break up approximately ? 
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Mr. Rzep. Oh, I don’t know. Mr. Desvernine and I had some Ng. 
tional Steel business that afternoon and we went back home; I imagine 
left here at 4:30 or something like that. 

Mr. Lisuman. You have already testified that there were rumoy 
about a tie vote on that day ? 

Mr. Reep. Yes. 

Mr. Lisuman. Will you please state when you first learned tha 
there had been such a tie vote ? 

Mr. Reep. I think I heard the rumors about it that night in Pits. 
burgh, but it might have been before we left here, but I think ng, 
I think I hadn’t heard that until the evening of June 3. 

Mr. Lisuman. You did not hear it during the course of this meeting 
at the Mayflower in room 470 on the third ? 

Mr. Reep. I am certain I did not. 

Mr. Lisoman. How and from whom did you hear this rumor of 
the 3-to-3 vote ? 

Mr. Reep. I don’t know. I heard it from a dozen people, but | 
don’t know where I heard it first. I heard it the next day from some 
other applicants in Pittsburgh, but who first told me that they had 
heard it was a 3-3 vote I don’t know. 

Mr. Lisuman. Did someone telephone it to you? 

Mr. Reep. Well, I don’t think so, Well, I think I did get it by 
phone that night, yes. 

Mr. Lisuman. At your home? 

Mr. Reep. No. We went back to Pittsburgh and I was down at the 
Duquesne Club for dinner. There was a group there. I don’t know 
where I first heard it but I know that night I heard not only that, but 
that Sutton might go into partnership with McConnaughey. 

Mr. Lisuman. Was Mr. Warren Baker present at any time during 
that luncheon meeting on the third ? 

Mr. Reep. No, he was not. 

Mr. Lisuman. Did you talk with him at any time on the telephone 
on that day or in person on June 3? 

Mr. Reep. I talked to him going back on the plane. He rode back 
to Pittsburgh with us. He was going to make a speech in Pittsburgh 
the next day and I invited him to ride back on the plane, and I met 
him at the airport, I would say, 4:15 or 4:30. We flew to Pittsburgh 
together and he stopped at my house and we had cocktails and went 
downtown to dinner and he went to his hotel. 

That’s all I saw of him. He didn’t tell me anything about it and 
I don’t think he knew anything about it then. 

Mr. Lisnman. Who invited Mr. Baker on this plane trip ? 

Mr. Regn. I did. 

Mr. Lisuman. When did you invite him ? 


Mr. Reep. I think that very day. I think Mr. Desvernine told me | 


he was going to make a speech in Pittsburgh next day, and I said 
why don’t he ride back with us. 

Mr. Lisoman. Would you name the other persons who made the 
trip with you? 

Mr. Reep. The two Wolf boys, Mr. Eckels, and myself came down 


and going back we had Mr. Desvernine and Mr. Baker and his wife | 


in addition. That’s my recollection. 
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Mr. Lisuman. Did you discuss the Television City matter with any 
of the persons with you while you were on this plane trip 

Mr. Reep. Oh, sure, we talked about the argument. You don’t come 
down here to an argument after years and go back and say nothing 
about it. We talked about it a lot. One thing I talked about was why 
Sutton didn’t shown up. I couldn’t understand it. _ 

Mr. Lisuman. At no time during that conversation was any refer- 
encemadetoa3-to-3tievote? . 

Mr. Reep. I have no recollection. I think I learned it after I got 
back to Pittsburgh. 

Mr. Lisuman. When did you first hear of the alleged arrangement 
whereby Mr. McConnaughey would receive a retainer from the Hearst 
Corp. after he left the Commission ? 

Mr. Reep. I heard rumors of that some days after that. I heard two 
rumors. 

Mr. Lasuman. Some days after June 3? 

Mr. Reep. Yes. I heard two rumors, different times. One of them 
I heard was that he’d said that he was to get a $20,000 retainer from 
Hearst after he went off the Commission; another, that he wanted 
$50,000 for his vote, but I heard those things. They were floating 
ground all the time and I don’t know where I heard them or who told 
them to me and I didn’t take much stock in them. 

Mr. Lisoman. And you cannot identify the source of that infor- 
mation ? 

Mr. Reep. I cannot. 

Mr. Lisoman. Well, isn’t it a little unusual to hear a rumor of that 
kind, especially about a matter of the substance that this is? 

Mr. Reep. Oh, I think it is unusual, yes; but the way we were con- 
testing for that thing and the opposition we had, you never knew 
whether somebody was telling you something to influence you, or 
whether they heard it or not. 

Mr. Matta, one of the applicants, used to come in my office and tell 
me he knew I was licked; heard it this way and he heard it that way. 
And I didn’t pay much attention to it. 

If you would have paid any attention to rumors during all the years 
we fought for this channel you would have gone crazy. 

The Cuarrman. Can you identify the first person that you ever 
heard mention the twenty- and fifty-thousand-dollar item ? 

Mr. Reep. No, I cannot. I cannot. I was asked that before the 
grand jury and I wouldn’t say who it was, but I heard it from several 
sources in the next week or 10 days after the argument. 

The Cuarrman. Can you mention the name of any person you dis- 
cussed it with ? 

Mr. Reep. No, I cannot. 

The Cuarrman. That is a pretty important statement, but you 
don’t recall who first mentioned it ? 

Mr. Reep. I realize it is, but when Mr. Eckels came back from 
Washington on the fourth we taiked about it. He heard it, but I 
don’t know where I heard it first. 

The Cuarrman. Who heard it first? You, or Mr. Eckels? 

Mr. Reep. I think he did, from what he tells me now. I didn’t 
know at that time, but he said he had heard it. 

The Cuatrman. Did he tell you about it ? 
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Mr. Reep. We talked that there were such rumors, yes. 

The Cuatrman. Had you heard it before me mentioned it to you} 

Mr. Reep. No. Well, I might have heard it about the same time 
Two or three days later after the argument I began to hear rumors 

The Cuairman. Proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Reed, did you make or receive any telephong 
calls on June 3 and 4 of 1957, from Mr. W. T. Pierson, or any mem. 
ber of his firm, Mr. George O. Sutton, Mr. McConnaughey, or Mp, 
Warren E. Baker ? 

Mr. Reep. Well, I received no calls at all. You are talking about 
the 3d of June now ? 

Mr. Listuman. The third and fourth. 

Mr. Reep. After the argument ? 

Mr. Lisuman. Yes, after the argument. 

Mr. Reep. Well, I certainly had no telephone calls from Mp, 
McConnaughey or Mr. Sutton, or Mr.—you asked me somebody else, 

Mr. Lisuman. Mr. Baker. 

Mr. Reep. Mr. Baker. I told you about the conversation with Mr, 
Baker on the plane. I think I talked to Pierson’s office or one of his 
men and probably both on the third, and many times on the fourth, 
When Mr. Eckels was down here he went to their office and we con. 
ferred many times on the telephone about what we would do about 
Mr. Sutton’s situation. 

Mr. Lisuman. Mr. Reed, when you were interviewed by the investi- 
gators of the subcommittee in your office in April of 1958 you didn't 
mention the fact that Mr. Baker had accompanied you in the National 
Steel Corp. plane on your return trip to Pittsburgh. Was there any 
reason why you didn’t mention that ? 

Mr. Reep. I don’t know whether I did or not, but there was no 
reason why I shouldn’t. I talked to Mr. Baker many times while 
this proceeding was going on. Mr. Baker was the counsel for the 
Commission and it was customary for lawyers to ask him what the 
procedure was, and the minute Mr. Wolf died, I said, “What do you 
do now? Do you petition to open it up, or do the executors take 
the place,” and I talked to him several times about cases he had 
argued. It was his job to argue cases for the Commission in the 
circuit court, and I saw where he argued a case on the question of 
newspaper ownership and I met him and I asked him, “Did you get 
the impression that there is any policy against newspaper ownership,” 
and all that sort of thing. I talked to him frequently about what the 
drift was of the decisions on the granting of licenses. 

Mr. Lisuman. In your June 26, 1957, telegram to members of the 
Commission you state in part with respect to the telegram received 
from Mr. Charles McCabe of the Hearst Corp., “Your remarks about 
advantages after July 1 are highly improper.” Could you explain 
exactly what you meant by that remark ? 

Mr. Reep. Yes. Your report omitted a very important telegram. 
That’s the telegram from McCabe to me, the one that I was answer- 
ing, and it reads this way. It is McCabe’s telegram. 

Mr. Lisuman. We will be glad to have it read into the record. 

Mr. Reep. Yes, I would like to have it read in the record. You 
have quoted three telegrams. You have left one. 
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He wired me on June 26 at 7:12 p.m., and I got it about 9 o’clock, 
addressed to me: 


Taking statements at face value we hereby offer you option on 50 percent 
of stock of WCAH, Inc., at a price to be mutualiy agreed upon or based upon 
fair market value of WCAE, Inc., as a going concern to be determined by mu- 
tually agreed-upon appraisers or by arbitration, plus one-half of any additional 
capital cont sibution required for construction and operation of TV station, in- 
eluding agreed-upon payments to other applicants. 

If you agree I will meet with you or your representatives in Washington 
Thursday morning— 


that’s the next day— 


to draw up and sign a memorandum agreement so that the matter can be 
presented to the Commission by noon. If you are unwilling to settle this mat- 
ter by tomorrow I will be forced, in view of your repeated statements to me 
and other WCAE representatives that you expected advantages from delay be- 
yond July 1, to treat your communication as less than a good-faith tender. 

I will, of course, see thet the Commission is furnished with copies of this tele- 
gram as it was with copies of my telegram of June 24 and yours of June 25. 

You may reach me by telephone or in person at room W-950 at the Statler 
Hotel, Washington, D.C., between now and tomorrow noon. 

CHARLES B. McCase, 
Chairman, Radio and Television Committee, the Hearst Corporation. 

That wire was sent to me at night at 9:15 asking me for an answer 
by noon on the purchase of an interest and saying that if I didn’t 
do it it would be evidence of bad faith, and a copy of it was given to 
the Commission, and you don’t have that in your report, so that when 
anybody reads that report and sees my answer it may sound a little 
impudent, but I don’t think it is when you know what he had just 
wired me, and I answered him as follows: 


Your telegram received 9:15 tonight giving us until noon tomorrow to agree 
on a price or method of arbitration for the value of WCAE. We have no recent 
financial statements of WCAE and could not possibly reach an agreement in 
that time. 

Mr. Weir, chairman of the board of National Steel Corp., died today. I have 
been his personal counsel for 30 years and am a member of the executive com- 
mittee of the board of National Steel, and have arranged to have Secretary Hum- 
phrey and Weeks here for funeral Friday morning so cannot begin discussions 
with you until Friday evening. 

Your remarks about advantages after July 1 are highly improper. You 
neglected us entirely for 2 weeks and then demand action in 14 hours. Let me 
know where you want to meet Friday evening if you care to doso. 


Now, when you have that telegram, I think the others make sense, 
but I am not surprised that you thought that was a strange reply of 
mine because you didn’t have the other one. 

Mr. Lisoman. Did copies of these telegrams go to members of the 
Commission ? 

Mr. Rerp. Went to all the members of the Commission; yes, sir. 

Mr. Lisuman. Could it possibly be that one of the advantages after 
July 1 would be the absence of Chairman McConnaughey at the Fed- 
eral Communications Commission ? 

Mr. Rerp. I am sure that is what he implied. It was a 3-3 tie and 
he was going off on July 1 and I suppose he thought I hoped to get a 
grant by a 3-2 vote. 

I would have been very glad to get it, but our attorneys told us 
they thought it was unlikely, that when the new man came on the Com- 
mission they would order a reargument. 
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Mr. Lisuman. Will you please explain to the subcommittee the 
circumstances under which it was agreed between Television City, Ine, 
and WCAE, Ine. to reimburse WCAE, Inc., for their expenses in con. 
nection with their application for a television station in the vicinity of 
Pittsburgh and to pay a flat sum of $50,000 each to the three losing 
applicants, West Penn, Irwin, and Matta? 

Mr. Reep. Well, there have been a great many merger agreements 
made where there were a number of applicants and in most of the cases 
the applicants who agreed to drop out were reimbursed part or all of 
their expenses. 

This application had been going on for years. We had spent over 
$200,000. We felt reasonably certain that the others had spent over 
$50,000 each in engineering, options, and lawyers, and I agreed with 
the Hearst people that if they could get the other three to accept $50,000 
apiece we would pay it out of the new company that would be formed, 
That accounts for the $50,000. 

Many merger agreements were going through on that basis at that 
time. Whether it is right or wrong, I do not know, but they were 
doing it, and the $55,000 is another matter. You see, this corporation, 
Television City, Inc., had already been formed and had paid in 
capital of $60,000, of which $55,000 had been paid out, so that if 
Hearst came in and paid new money in they would be $55,000 behind 
us, because we had already used $55,000 out of our till, so we agreed 
that they could take out $55,000 out of the new company to put them 
on an equal basis with us. 

That’s the explanation of that. I think it is $55,000 instead of 
$50,000 that they got. 

Mr. Lisuman. What is the total amount which has been paid to 
WCAE as reimbursement ? 

Mr. Reep. They were reimbursed the same amount we spent, which 
I think is $55,000, before we both put our money in. 

Mr. Moutper. Mr. Chairman, may I ask a question at this point! 

The Cuarrman. Mr. Moulder. 

Mr. Movtper. Did the Commission have any knowledge of your 
negotiations with the other applicants for reimbursement ? 

Mr. Reep. You mean when they finally approved the order? Yes, 
it was all set out when they finally approved it. Whether they knew 
it when it was going on or not, I don’t think so. The reason is they 
adjourned the hearing at one time to let us try to make a merger, 
and I imagine that they knew there was talk of a merger going on. 

Mr. Moutper. Are there any rules of the Commission governing 
such procedure between the parties? 

Mr. Reep. I think not. I don’t know of any. Of course, they must 
approve the agreement when it is accomplished. It had to be sub- 
mitted to the Commission and they approved it. 

Mr. Moutper. That is all, Mr. Chairman. 

Mr. Lispman. Mr. Reed, do you know of any fees, or other payment 
of any kind having been paid to Mr. McConnaughey, his son, or to 
Mr. George O. Sutton by any firm or corporation in which you 
own an interest or by any individual connected with any such firm 
or corporation since May 1, 1957, except for a payment of $1,247.81 
to Mr. Sutton by Television City on December 26, 1957, for his 
charges during June 1957 ? 
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Mr. Reep. Well, that isn’t for his charges during June 1957. He 
hadn’t been paid anything since 1956. After he was let out he sent a 
pill and we paid it and I think it was paid after that date; as to the 
others, never a penny that I know of that went to McConnaughey, 
or his son on our behalf or on anybody’s behalf, but we did pay Sut- 
ton that back bill some time after May 1957, and I think there was one 
pill came some time for a telephone call of $1.16 or something some- 
time later that we paid, but that’s all we’ve paid him since that date. 

Mr. Lisuman. Do you have any information as to whether any such 

ayment has been made to any of those individuals by the Hearst 

orp. or any subsidiary thereof or by any individual connected with 
the Hearst Corp. or any subsidiary ? 

Mr. Reep. I don’t know anything about that. 

Mr. LisumMan. Do you feel that you or Television City was pres- 
sured into agreeing tothe merger with WCAE? 

Mr. Reep. Well, I think they were putting pressure on, but I made 
the decision on a different basis entirely. We had been having a rough 
and tumble fight for years, and it is no joke to fight the Hearst organ- 
ization. 

I think we did well to come out with a tie, so I don’t want you to 
think that we didn’t feel that there was pressure all the time, but the 
reason I decided to settle was because our lawyers told us that they 
thought there would be a reargument after the new man was ap- 
pointed and it looked like another year’s delay, and I decided I would 
rather settle it. 

Mr. Lisuman. Just to keep the record straight in your previous an- 
swer concerning the payments made to Mr. Sutton, we have here a 
photostatic copy of the invoice which shows “For professional services 
during June 1957” there was a payment of $1,247.81. 

Mr. Reep. I don’t know what the bill says. That’s wrong. That 
was for services all through 1956 and up to June. 

Mr. Lisuman. I will just show you. 

Mr. Reep. I am not questioning your word. We gave it to you, 
didn’t we, out of our files, but there was no service in June. He didn’t 
show up for the argument. He didn’t do anything in June, but he 
hadn’t been paid for about a year before that. 

Mr. Lisuman. I would like to clarify the record to have this state- 
ment of George O. Sutton, dated July 1, 1957, to Television City, Inc., 
in the record at this point. 

The Cuarrman. Let it be received. 

(The document referred to follows :) 


TELEVISION City, INC. 


PITTSBURGH, PA. 
JULY 1, 1957. 
STATEMENT 
a OUI ONT ain eestor stig waiandnsalicd catedeiasceneingelbadanhcinimcthon $2. 81 
For professional services during June 1957, re conference and services 
re exceptions, oral argument and status of pending application______ 1, 245. 00 


To 
Please make checks payable to Geo. O. Sutton. 


Mr. Lisuman. Mr. Reed, do you know a Mr. Scott Fink? 
Mr. Reep. Yes, sir. 
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Mr. Lisuman. How long have you known him? 

Mr. Reep. Well, I guess I knew him before he filed an application 
in this case. 

Mr. LisHman. Would you please identify him ? 

Mr. Reep. He was the man that organized the group that termed 
themselves “Wespen,” and filed one of the applications here. He was 
a lawyer in Greensboro. I had known him before that, but not very 
well. : 

Mr. Lisuman. Did you ever discuss with him or propose to him 
any offer regarding a merger involving Television City and Wespen 
or a withdrawal of W espen’s application for channel 4, Irwin, Pa,’ 

Mr. Reep. Many times. All five of us were together on several 
occasions trying to settle this matter. 

Mr. Lisuman. When was the first such disc vussion 4 

Mr. Reep. I haven’t any idea. We met in New York with the 
Hearst people a couple of years before the final hearing. We met in 
Pittsburgh. We met at the William Penn Hotel; all of us w ould, 

They wanted stock. We tried to give them preferred stock. We 
tried to work all five interests in, and I couldn’t fix a time, but some- 
body always backed out at the last minute. 

Mr. Lishman. Could you name the persons who were present at 
these discussions and whom they represented ? 

Mr. Reep. Well, most of the time Mr. Fink’s sons represented him, 
I think, althought he was present sometimes; and Mr. Matta was there 
representing his application, and Mr. Hirshberg represented the 
Irwin community application, and I can’t tell when and where. 

One of the principal negotiations took place down here in the 
gag of the hearing and I wasn’t here. 

Mr. Eckels was here and they kept telephoning me back and forth. 

That’s the one that almost resulted in a merger and broke up in 
the middle of the night, but there were many, many talks trying to 
get together, trying to get all five in. 

We offered them preferred stock and we offered them smaller in- 
terests and everybody thought he was going to win and wanted the 
whole thing and we couldn’t get anywhere. 

Mr. Lisuman. During your meeting with the Finks, was there any 
mention of Columbia Broade: asting System or CBS ? 

Mr. Reep. Oh, many times we talked that if we could get the chan- 
nel before channel 11 got in there, we would get Columbia Broadcast- 
ing and we thought that was a good network to have. 

Mr. Lisuman. Did your company ever entertain the idea of selling 
channel 4 in the event your application was granted by the FCC! 

Mr. Reep. No, sir. But, you see, we had the Columbia network in 
our radio station. 

In the early stages, the thought was if we could get in ahead of 
channel 11 and be the second channel in Pittsburgh, we would get 
Columbia. We thought that was an advantageous connection. 

Now we have ABC and we are satisfied with that. 

Mr. Lisuman. When did your firm, Allegheny Broadcasting Co, 
sell about a 45-percent interest in KQV, Pittsburgh, to CBS? 

Mr. Reep. I don’t know when it was, but it was before we had the 
Columbia Network. 
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Mr. Lisuman. And did there come a time when you or your firm 
came to the realization that it was to your advantage to repurchase 
this interest ? } 

Mr. Reep. It seems to me that we had agreed to repurchase it, or, 
at any rate, at the time they bought—I can tell you why, but I can’t 
tell you the dates. 

At the time the Columbia bought a 45-percent interest in Allegheny 
Broadcasting Co., the networks all believed that the limitation on 
ownership that they had could be made up of a series of fractions; 
that they could have an interest in one and an interest in another 
and that maybe they could own more than five or whatever number 
they were limited to. +3: ’ 

Later the Commission took the position that, if they had a sub- 
stantial interest in a station, they would treat it as under the control 
and Columbia wanted to be free to get some other station—I forget 
what it is now—so we bought their interest back. 

Mr. Lishman. What was your purpose in selling an interest in 
KQV to CBS? , 

Mr. Reep. We wanted to get the network connection, for one thing. 
We thought it would be a good connection to have if we got the 
television application. 

Mr. Lisuman. Did you ever represent to any Hearst official that 
you had the assurance of obtaining a CBS affiliation if awarded 
channel 4? 

Mr. Reep. Oh, not unless it was in the very early stages when they 
thought we might have it, because I never had any assurance from 
them; but because we were their licensee in Pittsburgh I think most 
everybody assumed it might be possible for us to get Columbia. 

Mr. Lisuman. Did you ever mention to or discuss with any Hearst 
oficial the capital gain in connection with the disposal of channel 4? 

Mr. Reep. No; not that I recall. We did about this capital gain 
in connection with the sale of the radio station. One of us had to 
sell a radio station to make a merger. 

Mr. Lisuman. Do you know offhand how long Mr. Sutton repre- 
sented Allegheny Broadcasting and Television City ? 

Mr. Reep. He did before we bought it. He was attorney for Alle- 
gheny Broadcasting when we bought and I don’t know how long 
before that. 

Mr. Lisoman. And when were his services terminated by you? 

Mr. Reep. June 4, 1957. 

Mr. Lisuman. When did you employ the firm of Pierson, Ball & 
Dowd to represent Television City ? 

Mr. Reep. Oh, when we first filed; early in the application. I don’t 
know when it was. 

Mr. Lisuman. Did they prepare the application ? 

Mr. Reep. Four or five years before. I think they prepared it, with 
Mr. Sutton. 

Mr. Lisrman. Had that firm ever before represented you or any 
firm in which you owned an interest ? 

Mr. Reep. No; they had not. 

Mr. Lisuman. Do you recall who in the Television City suggested 
employing Pierson, Ball & Dowd ? 

Mr. Resp. No; I don’t know. 
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. ns LisuMaNn. Did anyone outside your firm recommend that lay 
rm 

Mr. Rezep. I don’t recall. We thought we ought to have some help 
We thought Mr. Sutton ought to have some help and I may very wal 
have consulted somebody else, maybe Columbia. I don’t know, 

Mr. Lisuman. I was coming to that. Did any official of Ops 
recommend that firm to you? 


Mr. Reep. I think they probably recommended two or three firms 


and we picked that one. We talked to them about it, I am sure, 

Mr. Moutper. Mr. Chairman, may I ask a question ? 

Mr. Witi1aMs (presiding). Mr. Moulder. 

Mr. Moutper. In the telegram you mentioned Secretary Hum 
and Secretary Weeks. What connection did they have with the 
matter? It was something in connection with a funeral. 

Mr. Reep. I mentioned their names to show him that I had inviteq 
them and I couldn’t very well meet him the next morning in Washing. 
ton and it was to Hearst and it was only to tell-him that I just couldnt 
change my plans. I had made those plans. 

Mr. Movutper. At any time while this happened while the applica. 
tions were pending, did you ever discuss this application for this 
channel with either of them? 

Mr. Reep. Oh, no; no, sir. 

Mr. Movutper. With either of them? 

Mr. Reep. No, sir. I represented Mr. Humphrey for years and] 
have known him for years. He has always been connected with 
National Steel. I never even told him I had an application pending 
and I don’t think he knows it to this day. 

Mr. Lisuoman. Mr. Reed, I would like to show you a photostatic 
copy of a document obtained from your files and ask if you could 
identify it for the record. 

Mr. Reep. Yes. That looks like a draft of a letter I wrote, gave to 
Mayor Lawrence. 

Mr. Lisuman. And this draft is dated 22, 1956. Would that be 
May 22, 1956? 

Mr. Reep. Yes. 

Mr. Lisuman. I would like to have this document just identified 
included in the record at this point. 

Mr. Wuuiams. It will be received. 

(The document referred to follows :) 


[Personal] 
Hon. Rospert T. BARTLEY, 
Commissioner, Federal Communications Commission, 
New Post Office Building, Washington, D.C. 


Dear Mr. Bartiey: I noted a couple of weeks ago that the initial decision on 
channel 4 for the Irwin station near Pittsburgh was in favor of Television City, 
Inec., an affiliate of Allegheny Broadcasting Corp., which owns radio station 
KQV in Pittsburgh. 

As you know, Pittsburgh now has only one VHF channel and badly needs more 
facilities. I hope you will expedite the decision to give us another station here. 
I know the owners of Television City, Inc., personally and feel that the initial 
decision was logical and fair. Station KQV has rendered a great service to 
Pittsburgh over all the years and I feel that the death of Mr. Wolf, a vice presi- 
dent of the station, which occurred recently, will not affect the efficiency of the 
organization. 

Mr. Earl F. Reed, who is president of Television City, Inc., has been very active 
in the city for many years and interested in many civic enterprises, as have 
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of the others who are assoicated with him. Mr. Wolf’s stock passes to his 
wife and children, who are already stockholders of the company, so there is rio 
utside interest being introduced. Mrs. Wolf is a member of the Kaufmann 
: y of Pittsburgh, who have been very prominent in the city in business and 
civic affairs for a generation. 

Yours very truly, 


Mr. Wotverton. Could we see it, Mr. Chairman ? 

Mr. Lisuman. Yes. ‘This is a photostatic copy of the material. 

Mr. Reed, I would like to hand you another document and ask if 

ou can identify this paper. 

Mr. Reep. I do not know. At first glance, it seems to me to be 
acopy of the thing that you just handed me. It may not be exact. 

. LisHMan. I would like to have this document, which is a letter 
dated May 22, 1956, addressed to Commissioner Bartley, over the sig- 
nature of David L. Lawrence, mayor of Pittsburgh, included in the 
record at this point. 

Mr. Wotverton. May I see that letter? 

Mr. Wru1aMs. Let it be received for the record. 

(The document referred to follows:) 

City OF PITTSBURGH, 
OFFICE OF THE MAYyor, 
May 22, 1956. 
Hon. Rosert T. BARTLEY, 
Commissioner, Federal Communicaions Commission, 
New Post Ofice Building, Washington, D.C. 

Deak Mr. BARTLEY: I noted a couple of weeks ago that the initial decision 
on channel 4 for the Irwin station near Pittsburgh was in favor of Television 
City, Inc., an affiliate of Allegheny Broadcasting Corp., which owns radio station 
KQV in Pittsburgh. 

As you know, Pittsburgh now has only one VHF channel and badly needs 
more facilities. I hope you will expedite the decision to give us another station 
here. I know the owners of Television City, Inc., personally and feel that the 
initial decision was logical and fair. Station KQV has rendered a great service 
to Pittsburgh over all the years and I feel that the death of Mr. Wolf, a vice 
president of the station, which occurred recently, will not affect the efficiency 
of the organization. 

Mr. Earl F. Reed, who is president of Television City, Inc., has been very 
active in the city for many years and interested in many civic enterprises, as 
have many of the others who are associated with him. Mr. Wolf’s stock passes 
to his wife and children, who are already stockholders of the company, so there 
is no Outside interest being introduced. Mrs. Wolf is a member of the Kauf- 
mann family of Pittsburgh, who have been very prominent in the city in business 
and civic affairs for a generation. 

Very truly yours, 

Davip L. LAWRENCE. 

Mr. Wotverron. Mr. Chairman, may I ask Mr. Lishman with ref- 
erence to this draft of 1956 marked “Personal,” addressed to the Hon- 
orable Robert T. Bartley, who signed that letter? There is no signa- 
ture attached to this. 

Mr. Lisuman. Mr. Reed said it was a draft prepared in his office. 

Mr. Wotverton. Do we have any information that would indicate 
the letter was sent ? 

Mr. Lisuman. If you will read the second exhibit that has just 
been placed in here, you will see that we are leading up to the question. 
Weare going to inquire of this witness if it is not a fact that the letter 
that Mayor Lawrence sent Commissioner Bartley was in fact com- 


posed by him in his own office, in Mr. Reed’s office. 
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Mr. Wotverron. The reason I asked was because there appears to 
be a draft of a letter, but it does not indicate by whom the draft wag 
made; nor has it any name signed to it. 

Mr. Lisuman. That is correct. 

Mr. Wiu1ams. Do I understand, Mr. Lishman, that the origina) 
of the draft, the rough draft of the letter was acquired from Mp 
Reed’s office, whereas the letter itself which appears at another exhibit 
over the signature of Mr. Lawrence was obtained from the files of the 
Federal Communications Commission ? 

Mr. Lisuman. That is correct. That was going to be developed jy 
questioning. 

Mr. Wo rverton. Is the letter of David Lawrence, dated May 99, 
1956, addressed to the Honorable Robert T. Bartley, as the Commis. 
sioner of the Federal Communications Commission, similar or an ex. 
act copy of the draft which you previously introduced in evidence as 
having been located in the files of Mr. Reed, the present witness / 

Mr. Lisuman. Yes, sir, with the exception of that word “Persona]” 
and the omission of the month of May in front of the number “22,” 

Mr. Wo tverron. So the inference you draw from this is that Mr, 
Reed prepared the letter for David Lawrence, the mayor of Pitts. 
burgh, to send to Mr. Bartley, Commissioner of the Federal Commu- 
nications Commission ? 

Mr. Lisuman. Mr. Reed or someone in his oflice, because Mr. Reed 
has just testified we obtained the first of these documents from his files, 

Mr. Wiis. I think that might be determined through interroga. 
tion of the witness. 

Mr. LisumMan. We were leading up to that. 

Mr. Reed, you have heard the discussion between counsel and sub- 
committee members. Is it correct that the letter of May 22, 1956, ad- 
dressed by Mayor Lawrence to Commissioner Bartley was first pre- 
pared in your office? 

Mr. Reep. I think it’s correct. I didn’t compare them exactly, but 
T imagine they are the same. 

Mr. LisumMan. You may have the opportunity of comparing them. 

Mr. Reep. I will take your word for it if they are the same. 

Mr. Witu1AMs. Do you know who did prepare the letter, Mr. Reed! 

Mr. Reep. I handed him a drafted letter and he apparently wrote 
it just the way I handed it to him, except he added those words. 

I would like to say in that connection that when the allocations 
were made for VHF channels in Pittsburgh only two were allocated 
to Pittsburgh and it seemed a great hardship, the newspapers and 
the mayor and everybody else was complaining that Pittsburgh, the 
great city, was only going to get two channels and our engineers 
discovered that there was a triangular area a few miles outside of 
the city that was far enough distance from television stations in 
Ohio, New York, and Washington to qualify for another station. 

I took that up with the mayor and showed him that it was possible 
to get a third station into Pittsburgh near a town named Irwin, and 
he took it up with the Commission and he filed the petition that got 
channel 4 assigned to metropolitan Pittsburgh, so I acquired an 
interest in it. 

His interest was in trying to get three VHF stations into Pitts 


burgh and he would ask from time to time how we were getting along | 
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and, when Mr. Wolf died, which was just right on the heels of our 
favorable recommendation, nobody seemed to know what going to 
happen, and he knew the Wolf family, had known them for years, 
and I asked him why he didn’t advise anybody he knew on the Com- 
mission that there was other people who would take over the Wolf 

ition, and he said, “Why don’t you draft me a letter,” and I sent 
it over to him. 

I don’t know if he sent it exactly as I wrote it, but he apparently 
did, but his interest was in getting a station in there and getting it 

ickly. 

"7 did the same thing for channel 11. He wrote a letter to try to 
hurry them up and his interest was to get a third station into Pitts- 
urgh. 

: At the time nobody knew what was going to happen when a prin- 
cipal owner died and I see nothing wrong with it and I wrote the 
original draft of the letter and I see that he sent it Just as I wrote it. 

Mr. Wotverton. May I ask one further question ? 

Mr. WituraMs. Mr. Wolverton. 

Mr. WotvertTon. Were there similar letters sent to any of the other 
Commissioners ? 

Mr. Reep. I don’t know who he sent it to. The only one I knew 
that he did was Mr. Bartley. 

Mr. Wotverton. Did you prepare any other draft for Mr. Law- 
rence to send to any other Commissioner ? 

Mr. Rep. No. This is the only letter. Whether he sent to any 
one else, I don’t know. 

Mr. Wotverton. Did you suggest that he send it to Mr. Bartley or 
did he suggest to you that he would send it to Mr. Bartley? 

Mr. Reep. He said he knew Mr. Bartley very well and I don’t know 
whether he knew any of the others or not. 

Mr. Wotverton. Was a copy of the letter sent to the Commission 
or only to Mr. Bartley ? 

Mr. Rerp. I don’t know. I didn’t send it out. I gave it to the 
mayor. 

Mr. Witx1aMs. Proceed, Mr. Lishman. 

Mr. Reep. I might say that according to your report after the Com- 
mission decided to open the matter and to let us put in evidence about 
the Wolfe’s estate, Mr. Bartley communicated the fact to the mayor 
that it was open. 

At that time nobody knew what was going to happen when a prin- 
cipal owner died, whether you were out, or whether you had a new 
hearing, or what you did. 

Mr. Lisuman. Mr. Reed, is it correct that after returning to Pitts- 
burgh on June 3, 1957, that late in the evening or, rather, at approxi- 
mately 1:30 a.m., the following morning, you telephoned to Mr. 
Eckels ? 

Mr. Reep. I don’t know what time it was, but it was late that I 
om yes. 

Mr. Lisuman. And Mr. Eckels is associated with you in this tele- 
vision enterprise ? 

Mr. Reep. Yes, he is. 

Mr. Lisuman. And in your law business? 

Mr. Reep. Yes. 
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Mr. Lisuman. And what was the substance of your telephone cal] 
to Mr. Eckels? 

Mr. Reep. I told him that I heard this report that Mr. Sutton wag 
going into partnership with McConnaughey and that that probably ag. 
counted for the fact that Sutton didn’t show up at the oral argument 
and I thought he ought to go down and get it straightened out. 

Mr. Lisuman. Did you use the words to Mr. Eckels that he “should 
come to Washington immediately and put out the fire” ? 

Mr. Reep. I saw where he said that, but I don’t remember using 
those words. 

Mr. Lisoman. Wasit a fire in your estimation ? 

Mr. Reep. Oh, no. 

f “ LisuMan. That Mr. Sutton had not appeared at the oral meet- 
ing ? 

Mr. Reep. Well, I thought it was strange and I thought it was 
stranger when I found out he was going in partnership with one of 
the Commissioners. 

Mr. Lisoman. And when you talked to Mr. Eckels, did you tell 
him about the 3-to-3 tie vote? 

Mr. Reep. I told him I heard it was 3 to 3 and I had heard there was 
going to be a partnership between Sutton and McConnaughey. 

Mr. Lisuman. Is it your testimony that you first heard of this be- 
tween the time of your arrival in Pittsburgh and the time when you 
telephoned to Mr. Sutton ? 

Mr. Reep. I didn’t telephone Mr. Sutton. 

Mr. Lisuman. To Mr. Eckels, rather. 

Mr. Reep. Yes, I heard it that evening. 

Mr. Lisoman. In Pittsburgh? 

Mr. Reep. Yes. 

Mr. Lisuman. At that time did you hear that Mr. McConnaughey 
had voted against you ? i. 

Mr. Reep. No, I don’t think I knew who had voted against me. I 
heard it was 3 to 3. I felt pretty sure he had, though. He had voted 
against us before. 

Mr. Lisuman. And did you instruct Mr. Eckels to discharge Mr. 
Sutton ? 

Mr. Reep. No, I told him to go down and find out what it was all 
about, and the next day we telephoned back and forth half a dozen 
times, and then I told him to. He told me that Sutton admitted 
they were going into partnership and described the partnership agree- 
ment and I said, “We don’t want anything to do with that. We don’t 
want to win with McConnaughey’s vote. We would be in a fine fix 
after 10 years if the Chairman of the Commission had become a part- 
ner with our lawyer and shifted his vote in our favor.” 

Mr. Lisnman. Did you make a statement to our investigators that 
it appeared that Mr. McConnaughey was attempting to make an 
arrangement with Television City in the event he was not successful 
in delivering the majority vote for Hearst? 

Mr. Reep. I don’t think I said that. I said that after I found out 
he was going in partnership with Sutton, I attached more importance 
to what he had said to me at the luncheon about being permitted to 
practice in Washington. He didn’t tell me he was going to be a part- 
ner of our lawyer or anything of that kind, but it then looked to me 
like that’s what he was angling for. 
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Mr. Lisuman. For the purpose of the record, I would like to read 
a paragraph from the report received by the two investigators, detail- 
ing an interview with Mr. Reed on May 14, 1958. It reads as follows. 
There are two paragraphs I would like to read: 

Mr. Reed stated that he had had rumors that Mr. McConnaughey wanted 
a $50,000 fee in return for his vote in this case. Reed stated he does not 
remember where he first heard this rumor and has no other information regard- 
ing it. He stated he also heard that McConnaughey had an arrangement with 
the Hearst Corp. before the hearing to receive a retainer from Hearst after 
he left the Commission. 

Reed remarked that, looking back upon the luncheon at the Mayflower with 
McConnaughey in May 1957, it now appears that McConnaughey was attempting 
to make an arrangement with Television City in the event he was not successful 
in delivering the majority vote for Hearst. 

I would like to have your comments as to the accuracy of those two 
statements. 

Mr. Reep. I have no comments. These two men went back and 
wrote their report. That may be what they thought I said and I 
did say that, looking back I thought there was more significance to 
the luncheon conversation than I had attributed to it at the time, and 
I think that Mr. McConnaughey must have intended that the business 
would still stay with Sutton when he became a partner. 

I still think that and I think it was very unprofessional that we 
were not told that our lawyer was planning a partnership with the 
Chairman of the Commission. 

I think I should have been told that and not have gotten up to the 
oral argument and not know anything about it. If I had known that 
there was a planned partnership I would have terminated my relation- 
ships with Mr. Sutton long before that. 

Mr. Movutper. May I ask one question at this point? 

Mr. WruuiaMs. Mr. Moulder. 

Mr. Movutper. I am impressed by the testimony that has appeared 
before the committee so many times in connection with the expenses 
involved in preparing an application for TV stations before the Fed- 
eral Communications Commission. 

It seems to involve so much money that only a rich person or a 
group of rich people have the opportunity of presenting an appli- 
cation. 

Could you give us an approximate total of all of the money ex- 
pended by you and your company in securing this TV license? 

Mr. Reep. Well, I am sure that it is well over $200,000 that we 
spent, and probably $300,000, but, you see, we filed it away back in 
1945. 

Mr. Mouvper. Including the amount that you paid the other appli- 
cants ? 

Mr. Reep. Oh, no; that doesn’t include what we paid the other 
applicants. That was paid out of the new company, the other 
$150,000. 

Mr. Movutper. It would be more than a half million dollars? 

Mr. Reep. Oh, a great deal more. You have to have your land, 
an option on your land. You have to have your engineer. 

Mr. Moutper. It would be probably an expenditure of maybe a 
million dollars. 
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Mr. Reep. I wouldn’t think it would be that much, but I would 
surely think that there was spent on this application by the five 
a. at least $700,000. eapiabe: 

If we had known that it was going to be that expensive in the be- 
ginning maybe we wouldn’t have filed, but it just went on and on and 
on. 

Mr. Wotverton. That was all done to determine what the public 
interest was? 

Mr. Reep. That’s right. The Commission has a very difficult job, 
because here come in applicants all of them having financial ability, 
most of them having management ability, and they have to decide 
between them on very narrow grounds sometimes. I am sympathetic 
with them. 

In this case it was stipulated that we all had financial ability and 
that we all had, I believe, technical ability, and the examiner’s job 
was to protect those who had civic interest, and “Do you want ab- 
sentee ownership and is newspaper ownership good,” and all kinds 
of ethereal things. 

I don’t think there is any Commission in Government that has as 
tough a job as this one. Most of them come in existence after the 
thing has happened, like the Railroad Commission or Interstate Com- 
merce Commission, but here is one that has to start from scratch and 
decide who is going to get something between several applicants. 

Mr. Wo tverron. Do you think that your difficulty that you have 
now emphasized is due in any measure to their willingness to respond 
or listen to or permit outside influences? 

Mr. Reep. Well, I think maybe an application of this kind is more 
subject to outside inquiry because one of the things they have to deter- 
mine is the standing of the applicants in the community, whether they 
are leaders, whether they have civic interests, or not, so that probably 
this Commission is a little more beset with people wanting to say, 
“Well, this is a good fellow,” or “that is a good fellow” than the other 
Commissions are. 

I think it would be ideal and much better if nobody ever said any- 
thing to anybody. 

Mr. Wotverron. Do you think what they say should be on the 
record instead of back of it? 

Mr. Reep. Oh, yes, I think so. 

Mr. Wotverton. Can you conceive of the same sort of influence 
being used if it had been a court proceeding ? 

Mr. Reep. No, indeed. 

Mr. Wotverton. Would you have suggested as a reputable member 
of the bar that a letter be written by the mayor of a great city to 
influence a court in its decision ? 

Mr. Reep. Oh, that was a matter of what is going to happen when 
somebody died. I wouldn’t have asked him and wouldn’t write a 
letter to a court about the merits of the case, but here is a thing that 
is just going to block it after the recommendation has been made. I 
didn’t see anything wrong with that. 

Mr. Wotverton. Do you consider, with the value evidently of this 
license when the parties were willing to spend three-quarters of a mil- 
lion dollars, that it should be dealt with any differently than a matter 
that is before the court? 
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Mr. Reep. When you start out you don’t think you are going to 
spend three-quarters of a million dollars. 

Mr. WotverTon. It does not make any difference whether it was 
three-quarters of a million or three-quarters of a dollar. Do you 
think it is proper that that sort of a proceeding be permitted by a 
Commission any more than by a court? 

Mr. Reep. No, I think it would be 

Mr. Wotverton. And should be open to outside influences ? 

Mr. Reep. I think it would be much better if everything was on the 
record. I agree with you. 

Mr. Wotverton. Do you think that should be provided for by rules 
and regulations of the Commission or agency or by legislative enact- 
ment ? 

Mr. Reep. I think either way. In most cases with courts if you said 
anything to them about the merits, they would say “We are just not 
going to talk about them.” 

Mr. Worverron. Do you think the question of morality enters into 
it regardless of whether it is a rule or regulation, judging by the stand- 
point of what is right or wrong? 

Mr. Reep. I think so; yes. I think that is true. 

Mr. Wotverton. Would you consider it right or wrong to sway the 
Commission in a situation ? 

Mr. Reep. I think if anybody went and argued his case ex parte to 
one of the Commissioners, that is wrong. 

I saw nothing, wrong in what the mayor did here. He was the 
applicant. He got this granted and his interest was not holding it up 
2 or 3 more years. He only had one television station in Pittsburgh, 
and I thought he had a proper public interest in saying, “Mr. Wolf 
died and his family is responsible and they'll go ahead with it.” 

I think that is a different thing entirely. I had no contact at any 
time with any Commissioner arguing that we should have it or 
shouldn’t have it, or anything of that kind. 

Mr. Wo tverton. I am not just speaking from the standpoint of 
whether it was right or wrong—the things he did or what he actually 
asked for. 1am speaking more of the procedure that permits an out- 
sider to take a matter up with an individual Commissioner and not 
bring it to the attention of the whole Commission. 

Mr. Reep. I don’t think it’s a good practice, but I am sure it has 
been done. 

Mr. Wotverton. I have no doubt about that. 

Mr. Witi1ams. Mr. Chairman, may I ask a question ? 

The Cuarrman. Mr. Williams. 

Mr, Wiuu1aMs. Mr. Reed, with respect to the letter that was written 
by Mayor Lawrence and the interest which he manifested in the grant- 
ing of a television station, specifically in favor of the Television City, 
Inc., was his interest manifested voluntarily or was his interest 
solicited ? 

Mr. Reep. You see, he had made the original petition to get channel 
4 allocated to Pittsburgh, and whenever I would see him he would ask 
me how it was coming along, and when they were going to get any more 
television stations in Pittsburgh. So I think it was rather mutual. 

Mr. Wriut1aMs. Had not that allocation already been granted when 
he wrote this letter ? 
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Mr. Reep. Yes; but they hadn’t gotten the station yet. 

Mr. Wi11aMs. This letter was in the interest primarily of getting 
the station, for the Secretary to see to it that Television City got the 
grant? 


Mr. Reep. At that time Television City had been recommended for 


it. Mr. Wolf’s death occurred then, and I think the gist of his letter. 


is that that should not hold it up, that the Wolf family are responsible,. 
and they'll carry out the commitments, and so on. That's the way I 
would look at it. 

Mr. Witu1aMs. Of course, that was the initial decision. That was 
an examiner’s decision 4 

Mr. Reep. That’s right. 

Mr. Witu1ams. An examiner’s recommendation ? 

Mr. Reep. Yes. 

Mr. Wiu1AMs. No final decision had been reached ? 

Mr. Reep. That’s quite right. 

Mr. Wiu1aMs. It was still in the adjudicatory process? 

Mr. Reep. That’s right. 

Mr. WituuaMs. And this letter, of course, was solicited. The mayor 
did not come to you and suggest that he write a letter, did he? 

Mr. Reep. No. We talked about it and he said to suggest the gist 
of a letter, which I did. 

Mr. Wuu1AMs. Do you feel that it would have been proper for one 
or the other or one of the losing yaaa to have gone to the mayor 
to ask him to write a letter to the Commission asking that this be 
granted to them rather than to follow the initial de@ision ? 

Mr. Reep. I don’t think he would have done it except for the status 
of the record at the time, that they had the recommendation. I don’t 
think he would have done it for us or anybody else then. He didn’t 
want it held up. 

Mr. WituiaMs. That is all. 

Mr. Wotverton. May I ask some further questions? 

The Cuarrman. Mr. Wolverton. 

Mr. Wotverton. In this letter of Mayor Lawrence to Mr. Bartley of 
October 29, 1956, he wrote to him as— 


Dear COMMISSIONER: I enclose a copy of my letter to you dated May 22— 
that we have already discussed. 


I understand that the channel 4 proceedings are ready for oral argument and 
that if such argument is heard promptly there is a strong probability that a grant 
could be made forthwith following the conclusion of argument. 

I wish to reiterate what I said in the attached letter. Mr. Reed, the president 
of Television City, Inc., tells me that construction would be commenced very 
promptly upon the granting of a construction permit to Television City. 


Do you think that information should be confined to one Commis- 
sioner, or do you know, if it was proper to be sent, why it was not sent 
to all of the Commisioners ? 


Mr. Reep. Maybe he did send it to all. I don’t know. But he 


knew Mr. Bartley. That’s the only reason I know he sent it to him. 
I didn’t write that letter. I didn’t have anything to do with it, but 
it’s again.in the interest of getting something done in Pittsburgh. 


Mr. Wotverton. Do you know why the selection of Mr. Bartley was: 


made rather than any other Commissioner ? 
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Mr. Reep. I don’t know. I think it was because he was better ac- 
quainted with him and knew him. 

Mr. Wotverton. How did you find that out? 

Mr. Reep. I don’t know. Ijustassumethat. He said he knew him. 

Mr. WotvertTon. You learned that from the mayor? 

Mr. Reep. Yes; he said he knew Bartley. 

Mr. Wotverton. So remembering that, you asked him to write to 
Mr. Bartley ? 

Mr. Reep. Yes; I asked him what he could do to help along. 

Mr. Wotverton. I assume if he had known other members you 
would have asked him to write them ? 

Mr. Reep. I assume he would have written to them. He may have 
done so, for all I know. 

Mr. Wotverron. It did not occur to you that you suggest it be sent 
to the whole Commission ? 

Mr. Reep. I didn’t suggest that to him. 

Mr. Wotverton. What would be your reason for having it sent to 
one rather than the whole Commission ? 

Mr. Reep. I don’t have any reason. 

Mr. Wotverron. I beg your pardon ? 

Mr. Reep. I have no reason. Maybe he should have sent it to all 
of them, but I don’t think he did. 

When McCabe started sending his wires he sent them to everybody, 
and I did. 

Mr. Wotverron. I am not objecting to bringing pertinent matters 
to the attention of the Commission, but I am of the opinion that op- 

osing counsel should know what is being done behind the scenes, and 
T think that all of the Commissioners should be apprised of the same 
facts. 

The CuatrmMan. The fact remains that you wrote the letter. 

Mr. Reep. I drafted the letter. 

The CuarmMan. For the mayor. 

Mr. Reep. That’s right. 

The Cuarrman. And you addressed it to Mr. Bartley yourself? 

Mr. Reep. That is right; because he’s the one that he knew. 

The Cuarrman. And the mayor, merely in an effort to try to help 
out the people of his city, signed it ? 

Mr. Reep. No; he wrote it on his own stationery. I sent him a 
draft of it. 

The CuatrMan. Is there anything further, Mr. Lishman ? 

Mr. Lisuman. No, sir; not now. 

The Cuarrman. Mr. Williams? 

Mr. Wiis. I have one or two questions, Mr. Chairman. 

Mr. Reed, you mentioned earlier this afternoon that you had met 
Mr. McConnaughey through Mr. Storer. That is how you happened 
to know that Mr. Storer was well acquainted with Mr. McCon- 
naughey # 

Mr. Reep. That’s right. 

Mr. Witu1ams. What were the circumstances of the meeting? 

Mr. Reep. I just met him at a cocktail party in Florida. 

He just introduced me to him as the Chairman of the Commission 
and I told him I was an applicant in Pittsburgh; that’s all. 





5084 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Wru1aMs. What was the occasion of Mr. McConnaughey being 
in Florida at that time? 

Mr. Reep. I haven’t any idea what he was there for that time, 
Another time I know he was there to make a speech, but the particular 
first time I met him I don’t know whether he was vacationing or 
what he was doing. 

Mr. Wiiu1aMs. Where was this affair being held? 

Mr. Reep. Oh, somebody’s home. I don’t remember who. 

Mr. Wiiams. Do you recall whether it would be Mr. Storer’s 
home? 

Mr. Reep. No, it was not Mr. Storer’s home; some other party, and 
McConnaughey was there with him. 

Mr. Wi11ams. Do you know whether your host at that party was 
in the television business or radio business? 

Mr. Reep. I am quite sure he was not, because Mr. Storer was the 
only one there I know that is in the business. 

No; I know Mr. Katzenheim, too, but 1 wtas nobody connected 
with television. 

Mr. Wiriu1ams. Who was it? 

Mr. Reep. I haven’t any idea. You go to a half dozen parties a 
season 2 or 3 years ago—— 

Mr. Wittiams. You know that it wasn’t anybody connected with 
television and yet you have no idea who it was? 

Mr. Reep. I am certain it had no connection with television. I 
would have thought of it. 

Mr. Wir11aMs. How did you happen to be invited to it? 

Mr. Reep. I am invited to a great many parties. I have a house 
down there and I spend 3 months there and I am invited to too many 
parties. 

Mr. Wiri1ams. One more question. 

When you met with Mr. McConnaughey at the Mayflower Hotel, 
I believe you said you discussed with him your desire to have this 
matter expedited, that it had been hanging fire a long time, and you 
asked him what he could do to bring about a determination of it? 

Mr. Reep. I argued with him that we were entitled to be heard. 
We were the oldest one on the docket. 

Mr. Wiis. I believe that you said you did not mention the 
merits of the case at all. 

Mr. Reep. We did not talk about it at all. 

Mr. Witu1ams. Did you attempt to mention the merits? 

Mr. Reep. No, I did not. 

Mr. Wriiz1ams. Was Mr. McConnaughey willing to discuss what 
he might do to bring about a decision in the matter or bring it toa 
conclusion ? 


Mr. Reep. No; he said that he had promised, or something, some’ 


committee to try to get the Pittsburgh situation settled that year or 
something of that kind and he thought we were entitled to it, that it 
had been a long while, and I reminded him the Commission had held 
us up 6 months by the wrong decision on reopening the case. 

Mr. Wiiu1ams. Was Mr. McConnaughey at any time reluctant to 
discuss that with you ? 

Mr. Reep. No, no, he seemed willing to discuss it. 

Mr. Witttams. Yet you never attempted to discuss with him the 
merits of the case? 








——— 
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Mr. Reev. Oh, no. You talk calendar with the judge all the time, 
but you don’t talk to him about the merits of the case. You talk 
about when you are going to get a case down. That is common 

ractice. 

r Mr. WuuiaMms. On April 2, 1958, page 4246 of the record of the 
hearings before this committee, Mr. Lishman asked Mr. McCon- 
naughey the question: 

Mr. McConnaughey, am I correct in understanding the testimony this morn- 
ing that you had lunch at the Mayflower in May 1957 with Mr. Earl Reed? 

Mr. McConnaughey said : 

I do not know the date. I did have lunch with him, Mr. Lishman. 

Then Mr. Lishman asked him this question : 


If I remember your testimony, there was some discussion about channel 4 in 
Pittsburgh. 


McConnaughey answered. He said: 
That’s right and I tried to stop it. 


Is Mr. McConnaughey’s testimony correct in that respect? Did 
he attempt to stop you from discussing any aspect of channel 4% 

Mr. Reep. I have no recollection of him trying to stop anything. 
We talked about the calendar and didn’t talk and didn’t try to tal 
about the merits. I didn’t ask him how he felt about it or anything. 

I noticed one place he says that I praised somebody and I have no 
doubt I said something about Mr. Wolf. He was dead and I have no 
doubt I said “I lost a good partner,” or something like that, but as 
far as talking about any of the present applicants, there wasn’t a 
word said. 

Mr. Wiuui1Ams. And you do not recall Mr. McConnaughey at- 
tempting to stop you from talking about any phase of the case, is 
that right? 

Mr. Reep. That’s right. I don’t recall it. 

Mr. WituraMs. Did he mention to you that he could not discuss the 
merits of the case ¢ 

Mr. Reep. No, he didn’t. I assumed that and he did, too, I think. 
There wasn’t a thing said about them. 

Mr. Wiu1aMs. Recalling the occasion of your conversation with 
Mr. McConnaughey at the Mayflower, could you give this committee 
any indication or any idea as to why Mr. McConnaughey should 
volunteer the information that he tried to stop your conversation 
when in truth and fact he did not? 

Mr. Reep. I don’t know. Maybe that’s his policy. I don’t know 
why he said it. He didn’t say anything to me that indicated stopping 
anything. 

fr. Witi1AMs. If he said that, and quite obviously he did, are we 
to assume that that statement is not true? 

Mr. Reep. That’s not true as far as my recollection is concerned. 

Mr. WititaMs. All right, sir. 

Is that a qualification in your answer, or is this 

Mr. Rexp. No, it is not true. I didn’t try to talk the merits and 
he didn’t, either. I didn’t ask him how he was going to vote and he 
gave no indication. 


Mr. Witx1ams. Then you can say categorically that he did not try 
to stop the conversation ? 
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Mr. Reep. Thatistrue. He did not. 

The Cuarrman. Mr. Mack? 

Mr. Mack. Thank you, Mr. Chairman. 

Mr. Reed, did I understand you correctly this afternoon when yoy 
stated that Mr. Storer suggested that you have lunch with Mr. McCon- 
naughey ? 

J Reh: He suggested that I see him, to try to get on the calendar, 
es. 
Mr. Mack. So it was his idea, not yours? 

Mr. Reep. Well, I wanted to get on the calendar. I suppose he was 
being accommodating, that’s all. 

Mr. Mack. Then he arranged the appointment for you? 

Mr. Reep. He arranged the appointment, yes. 

Mr. Mack. AsI understood, you just casually met Mr. Storer? 

Mr. Reep. That’s right. 

Mr. Mack. And in your conversation he suggested that you see 
Mr. McConnaughey ? 

Mr. Reep. That’s right. 

Mr. Mack. Mr. Storer and Mr. McConnaughey were very close 
friends, is that right ? 

Mr. Reep. I don’t know, but I met him through him. That’s all J 
knew about it. 

Mr. Mack. You stated a few minutes ago that he suggested Mr, 
Storer and that Mr. Storer had brought him to the cocktail party. 

Mr. Reep. Mr. Storer brought him to the cocktail party. 

Mr. Mack. He was Mr. Storer’s guest at the time ? 

Mr. Reep. I would think so, or maybe he was just in town and he 
took him there. 

The second time I met him he was making a speech to the Committee 
of One Hundred and Mr. Storer went up to me and I talked to him. 
That’s the only times I talked to him aside from the lunch. 

Mr. Mack. I have no other questions. 

The Cuatrman. Mr. Wolverton. 

Mr. Wotverton. Mr. Reed, I would like to inquire a bit more with 
reference to the $50,000 that was paid to different companies as a 
result of which they withdrew their applications. How many received 
those payments of $50,000 each ? 

Mr. Reep. The three that withdrew. 

Mr. Wotverton. Name them. 

Mr. Reep. Wespen, and Irwin Community, and Mr. Matta. 

Mr. Wotverton. Was that $50,000 paid to each of them as a result 
of an agreement entered into ? 

Mr. Reep. Yes; they agreed to. 

Mr. Wotverton. Was the agreement reduced to writing ? 

Mr. Reep. I don’t know. The Hearst people made the agreement 
with them. I think it was, yes. 

Mr. Wotverton. What was the consideration for the $50,000 that 
was paid ? ; 

Mr. Reep. I don’t know what, I suppose withdrawing their appli- 
cations. That was the practice and the Commission approved it. I 


didn’t make the arrangements. Hearst did, but I agreed to it. 
I think they signed an apenesiien to withdraw and recited in that 
ing paid that part of their expenses. 


application that they were 
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Mr. Wotverton. I assume each of them in filing their application 
had done so on the theory that it was in the public interest that the 
license we be granted to each of those individual companies; is 
that right 

Mr. Reep. I think we all thought we were right; yes. 

Mr. Wotverton. So that the public interest was eliminated by the 
payment of $50,000 ? 

Mr. Reep. Well, by that time they knew they didn’t have a vote, 
I guess, and they were going to lose out and they wanted to get part 
of their expenses back. 

Mr. Wotverton. Do you think that they took the $50,000 because 
they did not consider themselves entitled to a license or that they did 
not, as you say, have a vote? 

Mr. Reep. I think it was because they didn’t have a vote. 

Mr. Wotverton. So from that standpoint, they were going to get 
some of their money back anyway ? 

Mr. Reep. That’s right. 

Mr. Wotverton. And all of that inured to the benefit of the person 
or company that paid the $50,000? 

Mr. Reep. Well, yes, and the public. It got service quicker. Other- 
wise it would have been a couple of years. 

Mr. Wotverton. When that sort of a practice is being carried out, 
is the Commission informed of it ? 

Mr. Reep. Oh, yes, it is all recited in the order they sign. 

Mr. Wotverton. You mean after the fact, or before ? 

Mr. Reep. The agreement is subject to their approval. It comes 
before the Commission for approval. 

Mr. a Then, whatever the agreement was is a matter of 
record 

Mr. Reep. That’sright. It’s a matter of record. 

Mr. Wotverton. Have you read it ? 

Mr. Reep. I did at the time. 

Thaven’t for a long while. 

Mr. pape Just what did it cover in consideration for the 
$50,000 

Mr. Reep. I couldn’t tell you the wording of it. I saw it at the 
time. 

Mr. Wotverton. How was it arrived at that each of them had the 
same amount of expense ? 

Mr. Reep. They didn’t. They had a great deal more, or claimed 
they had, but that was their part of it we agreed to pay. 

Mr. Wotverton. Now, then, we will take up the matter of the 
other $50,000, which seems a rather strange incident. Was there a 
fee suggested to anybody of $50,000? 

Mr. Reep. Oh, no. You see, we had been paying part of our ex- 
penses out of this Television City, Inc. We had used up $55,000 of 
its capital, so that the only way to make Hearst equal with us was 
that they would get $55,000 of their money back. 

Mr. Wotverton. You heard a rumor, did you not, about the $50,000 
to be paid to someone? 

Mr. Reep. Yes; yes. 

Mr. Wotverton. Whom was it tobe paid to? 





5088 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Reep. I heard a rumor that Mr. McConnaughey wanted $50,000, 

Mr. Wotverron. Did that come as a result of Mr. McConnaughey 
asking for the $50,000 or somebody offered him $50,000 ¢ 

Mr. Reep. I don’t know how it came about. I just heard a rumor, 

Mr. Wotverron. Just tell me what you actually heard. 

Mr. Reep. I heard a rumor that he wanted $50,000. I heard that 
rumor. 

Mr. Wotvertron. That he wanted $50,000? 

Mr. Reep. Yes. 

Mr. Wotverton. You say Mr. Eckels heard the same thing ? 

Mr. Reep. He heard it; yes. 

Mr. Worverton. You both heard it about the same time ? 

Mr. Reep. No; I don’t know when we heard it. I don’t know when 
we heard it, but we heard it. 

Mr. Wotverron. I took it from your previous answer that it must 
have been within 2 or 3 days. 

Mr. Reep. Oh, yes; a few days, yes. 

Mr. Wotverton. Did you speak to him about it, or did he speak to 
you about it? 

Mr. Resp. I don’t recall. 

Mr. Wotverton. You don’t know with whom the conversation com- 
menced? Either by you calling it to his attention or to his calling it 
to your attention ? 

r. Reep. I don’t recall. I heard it from other sources, too. 

Mr. Wotverton. Allright. We will take them up later, but I want 
to talk now about Mr. Eckels. When Mr. Eckels told you or confirmed 
that he had also heard this $50,000 proposition, do you remember 
whether he said to you, “Yes, I heard the same thing,” or did you 
say to him, “Yes, I heard the same thing ?” 

r. Reep. I don’t recall that. 

Mr. Wotverton. You don’t? 

Mr. Reep. No. 

Mr. Wotverton. What do you remember was the rest of the con- 
versataon 4 How was it presented either by him to you or by you 
to him? 

Mr. Rrep. When he came back from Washington, we were dis- 
cussing Sutton and his partnership with McConnaughey, and I 
thought they hadn’t treated us very well and I didn’t have much 
regard for the way they had handled the matter, and I was willing 
to believe that somebody wanted some help somewhere. I don’t re- 
call who suggested it to whom or what was said. 

Mr. Wotverton. Am I to understand that when either you men- 
tioned it to him he dropped it, or when he mentioned it to you, you 
dropped it just by the mere statement of the fact ? 

Mr. Rerp. No, I don’t think we dropped it. We heard it repeatedly. 

Mr. Wotverton. You didn’t consider it of enough importance to 
carry on a conversation about it ? 

Mr. Reep. No, not after that. We were through. 

Mr. Wotverton. Did you ask him from whom he had heard it? 

Mr. Reep. I don’t recall that I did. 

Mr. Wotverton. Did he ask you from whom you heard it ? 

Mr. Reep. I don’t know if he did or not. I didn’t know where I 
heard it. I heard it several places. 
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Mr. Woxverton. How did it happen in a matter of $50,000 that 
was mentioned in connection with the vote of a Commissioner that 
you, representing one of the applicants, and in discussing the matter, 
didn’t consider it of enough importance to inquire of the source of 
the rumor ? 

Mr. Reep. I was out of it then. We had dismissed Sutton. We 
had nothing more to do with him. When he became a partner of 
McConnaughey’s, it was no business of mine, and I wasn’t concerned 
with it. 

Mr. Wotverton. Didn’t you take it that that $50,000 was with the 
idea of influencing his vote on the Commission ? 

Mr. Reep. If anybody promised it to him or if he asked for it, it 
certainly was. 

Mr. Wotverton. You were an interested party, were you not? 

Mr. Reep. But he didn’t ask me for it and I didn’t offer it. 

Mr. Wotverton. You were an interested party, nevertheless, were 
you not? 

Mr. Reep. Yes. 

Mr. Wotverton. Were you not interested to know from what source 
this rumor came ? 

Mr. Reep. Oh, yes, but I didn’t try to track it down or anything 
about it. 

Mr. Wotverton. Well, certainly in your practice of law you are not 
so familiar with $50,000 fees being offered to a Commission or an 
agency that you would drop it without any consideration. 

Mr. Reep. He was going off the Commission. He voted against us. 
I wasn’t interested in prosecuting him and I didn’t run it down at all. 
Ididn’t pay any attention to it. 

Mr. Woxverron. Didn’t you think there was a responsibility upon 
your part in a matter of that kind to have made some very close 
inquiry ? 

Mr. Reep. No, I don’t think so. 

Mr. Wotverton. A fact that involved a member of a Commission 
ina matter of a $50,000 bribe ? 

Mr. Reep. I didn’t consider that it was my duty to run it down and 
I didn’t run it down. 

Mr. Woxverron. You didn’t even talk about it to Mr. Eckels or to 
anyone else, did you? 

Mr. Reep. We mentioned it, but I didn’t follow it up. I wasn’t 
policing it. 

Mr. Wotverton. Nor—you weren’t interested enough to ask where 
he got his information ? 

Mr. Reep. I don’t know whether I asked where he got his informa- 
tion or not. I don’t know whether he said or not. 

Mr. Wotverron. You don’t remember that he told you where he 
got it at the time? 

Mr. Reep. I am pretty sure he didn’t. 

Mr. Wotverton. Do you remember if he asked you where you got 
the information ? 

Mr. Reep. I don’t remember. 

Mr. Wotverton. It is always difficult to examine a witness whose 
memory is at fault and who doesn’t remember. And to me it is a 
very unusual thing in a matter of $50,000 attacking the integrity, 
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the honesty, of a Commissioner, that it could be so easily dropped 
both by you and by Mr. Eckles, with neither of you inquiring from 
the other whether there was any basis for it or not, but just assum- 
ing that you were not interested. 

Mr. Reep. At that point I wasn’t interested. I was through with 
McConnaughey and the sooner he got off the Commission the better 
it suited me. 

Mr. Wotverton. You dismissed it from your memory, as well. 

Mr. Reep. I didn’t follow it up. 

Mr. Wotverton. Without following it up? 

Mr. Reep. I told these gentlemen I had heard it. I didn’t dis- 
miss it from my memory. 

Mr. Wotvertron. You can’t remember whom you heard it from? 

Mr. Reep. No, I can’t. 

Mr. Wotverton. Did you ever have any experience in the practice 
of law where a court or an agency was charged with a bribe of $50,- 
000? Hassuch ever come to your attention before? 

Mr. Reep. I never had the responsibility of running down any 
rumor about a bribe in any public matter and I didn’t undertake to do 
it in this case. 

Mr. Wotverton. I say, Did there ever come to your attention be- 
fore any such kind of a bribe ? 

Mr. Reep. Oh, I don’t recall or 

Mr. Wotverton. Then it must have shocked you, didn’t it? 

Mr. Reep. If there was any truth to it, I thought it was very 
bad—it was a good thing he was going off the Commission. 

Mr. Wotvertron. But yet not bad enough for you or Mr. Eckels to 
discuss between you as to whether it had any real foundation or 
not ? 

Mr. Reep. We didn’t intend to do anything about it. We weren’t 
going to comply if he did want it. The man voted against us and 
we dropped it. 

Mr. Wotverton. Did you ever hear of anyone else knowing or 
hearing of such a bribe being offered in connection with this mat- 
ter? 

Mr. Reep. No. 

Mr. Wotverton. I got the impression that in your answer to one of 
the questions by either Mr. Lishman or one of the committee you had 
said, “Oh, that was a common thing.” 

Mr. Reep. Oh, the rumors were around that he claimed he was 
going to get a retainer from Hearst. Other applicants told me that 
in Pittsburgh, other applicants for this channel. 

Mr. Wotverton. Told you what? 

Mr. Reep. Told me that Mr. McConnaughey said he was to get a 
retainer from Hearst. 

Mr. Wotverton. You say that others who told you that were 
applicants? 

Mr. Reep. Yes. 

Mr. Wotverton. Who were they ? 

Mr. Reep. Mr. Matta was one of them. 

Mr. Wotverton. Who? 

Mr. Reep. Mr. Matta. 

Mr. Wotverton. What is his name? 
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Mr. Reep. M-a-t-t-a, one of the applicants. 

Mr. Wotverton. What did he say ? 

Mr. Reep. He said he had heard the rumor that he was to get a 
retainer from Hearst. 

Mr. Wotverton. Did he say who was to pay it? 

Mr. Reep. No. 

Mr. Wotverton. Who else did you hear it from ? 

Mr. Regen. I don’t know. The rumors that Mr. McConnaughey 
wanted something were prevalent and I don’t know who said them. 

Mr. Wotverton. It is difficult for me to understand the further we 
go with rumors of this type prevalent, as you say, which would indi- 
cate that they were very general in character, and yet you were not 
concerned enough to make any inquiry. 

Mr. Reep. That’s right. 

Mr. Wotverton. Nor to report it to anyone. 

Mr. Reep. That’s right. I didn’t consider it my business to. 

Mr. Wotverton. Whom else did you hear it from ? 

Mr. Resp. I don’t recall. I don’t recall who I heard it from. 

Mr. Wotverton. You said from other applicants. 

Mr. Reep. I said Mr. Matta was one. I don’t know whether I 
heard it from Mr. Hirshberger or not, but I talked to them frequently. 

Mr. Wotverton. Would you say whether you did or did not hear 
it from him ? 

Mr. Resp. I don’t know. 

Mr. Wotverton. Can you remember whether you heard it from him 
or not ? 

Mr. Reep. No; that’s right, I don’t know. 

Mr. Wotverton. Did you tell Mr. Eckels what you had heard about 
this other applicant? 

Mr. Reep. Oh, yes; we talked about it. 

Mr. Worverton. I asked you that a few moments ago and you said 
you hadn’t mentioned any name to him. 

Mr. Reep. You mean that I hadn’t talked to Mr. Eckels about it? 

ot Wotverton. No, you did talktohim. Either he told you or you 
told him. 

7 Reep. You mean did I tell Mr. Eckels that Mr. Matta had heard 
it 

Mr. Wotverton. Yes. 

Mr. Reep. I don’t know whether I told him that or not. 

Mr. Wotverton. I have never seen a more forgetful memory in a 
big, important matter as this is than you have indicated today as a 
practicing attorney. I would assume, of a good many years, and to 
just say that I don’t remember, I forget, I didn’t speak to anybody 
about it, I didn’t make any inquiry about it is just as hard for me to 
understand as anything I have had presented to me in my term of 
service in the Congress. 

Stating it frankly, I am saying it sincerely and I mean it. I think 
there is a responsibility upon a member of the bar, a reputable man, 
that when matters of this kind become prevalent, as you say this was, 
there was a very grave duty to bring it to the attention of appropriate 
individuals, either for confirmation or for investigation. 

How can we have justice if matters of that kind are permitted to 
go unchallenged ? 
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T have nothing further. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Thank you, Mr. Chairman. 

Mr. Reed, you say you heard these rumors from several sources? 

Mr. Reep. Yes. 

Mr. Fiynt. Did you give them any credence? 

Mr. Reep. No, I didn’t. 

Mr. Fiynt. Did you ever inform Mr. McConnaughey that you had 
heard these rumors ? 

Mr. Reep. I never talked to him again. 

Mr. Fiynt. At any time after the—— 

Mr. Reep. I never talked to him to this day. 

Mr. Fiynr. Did you ever make any reference to that to any member 
of the Commission ? 

Mr. Reep. No, I have never talked to any member of the Commis- 
sion. 

Mr. Frynt. What was your reaction when you first heard a rumor 
of this kind? 

Mr. Reep. Well, I’d rather not say, but I will if you want me to. 
Mr. McConnaughey had a reputation for drinking and I just thought 
he had just been talking in his liquor. 

Mr. Fiynt. How soon after your trip to Washington during which 
you had the luncheon which has been previously referred to, was Mr. 
Kcekels with you at the luncheon ? 

Mr. Reep. No. 

Mr. Fiynr. How soon after the luncheon did you see Mr. Eckels? 

Mr. Reep. I suppose a day or so, the day after I got. back, prob- 
ably. 

Mr. Fiynv. Had he heard the rumors at that time? 

Mr. Reep. There was norumor then. That’s months before. That 
was when I was getting the case set in May. 

Mr. Fiynr. That isall. . 

The Cuatrrman. You mean the rumors had been prior to that time, 
or later ? 

Mr. Reep. Oh, no; later than that. 

The Cuarrman. Mr. Reed, you said in response to a question by 
Mr. Wolverton a moment ago that you discussed the docket with the 
judge, but you never discussed the merits of any case. 

Mr. Reep. Yes. 

The CrarrMan. I assume that is true of most lawyers. 

Mr. Reep. Oh, it’s very common. We go to a judge and talk about 
when we get this case tried. We don’t ask him to assemble the bench, 
but you don’t say a word about whether you are going to win or lose 
or what he thinks about it. 

The Cuarrman. When was the last time you took the judge out to 
lunch to find out when the case was going to be set on the docket ? 

Mr. Reep. We don’t do this much in Pittsburgh. If we want to 
see the judge, we all go where they all eat. 

The Cuarrman. You testified a moment ago that you knew Mr. 

David Fink. 

Mr. Reep. Yes. 

The CHAIRMAN. Did you go to Mr. Scott Fink’s home at Irwin, Pa., 
on July 4, 1953, to talk to him about this matter ? 
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Mr. Reep. I don’t know when. I have been at his home to talk 
to him when we were all applicants. 

The CHarrMAN. You do recall that he filed his application for 
Wespen Television on June 22, 1953 ¢ 

Mr. Reep. I don’t remember when, but I have no doubt that’s cor- 
ect. 

: The CuarrMan. I was thinking since it was July 4, you might have 
remembered. I know I couldn’t remember just what date I might have 
done thus and so, but since it was on July 4, a very prominent date to 
remember, I thought you might remember. 

Mr. Reep. I don’t remember that, but I remember that before he 
filed he called me and told me he was going to file and suggested 
maybe we could get together and make the company out of it or 
something like that, so I think that’s the occasion of my going up there 
and probably that’s the date. 

The CuHarrMAN. Did you tell him on that date that you were anxious 
to eliminate the other applicants ? 

Mr. Reep. I suppose I did. 

The Cuatrman. Didn’t you offer him 5 percent minority interest to 
withdraw ? 

Mr. Reep. I don’t remember that there was any specific offer, but 
we talked several times about what percentages people would have. 
At various times the other three were offered various percentages. I 
don’t know what they were now. 

The CuHarrMAN. You perhaps offered him some percentage ? 

Mr. Reep. In the company; yes. 

The Cuarrman. It might have been 5 percent, or it might have been 
less or it might have been more? 

Mr. Reep. I don’t think it was ever as low as five. When we had our 
round-robin talks, all five of us, both down here during the hearings 
and in New York, the three smaller applicants were getting smaller 
amounts—my recollection is maybe 10 percent a piece—and the larger 
ones more, but there was various times when we talked about how it 
could be settled. 

The Cuarrman. And he refused the offer ? 

Mr. Reep. Yes, he refused ; yes. 

The Cuarrman. Do you recall whether or not he walked with you 
to your car? 

Mr. Reep. Oh, he may have. I don’t know. 

The Cuamman. You don’t recall whether he did or whether he 
did not ? 

Mr. Resp. Why, certainly I don’t recall it. 

The Crarrman. Do you recall stating to him that, “It was all cut 
and dried” ? 

Mr. Reep. No, I wouldn’t say that to anybody. I didn’t say that 
toanybody. 

The CuatrMan. You didn’t say that? 

Mr. Reep. No. 

The Cuarrman. Did you say anything about reselling to anyone if 
you got it ? 

Mr. Reep. Not that I recall; no. 

The Cuatrman. Do you know about the call that a Mr. Doty made 
the afternoon of June 3, 1957, and found out about this 3-to-3 tie? 

Mr. Reep. I don’t know anything about it. 
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The Cuatrman. That was not reported to you? Do you know 
about the group that had lunch at the Selig Inn? 

Mr. Reep. I don’t know anything about it; never heard of it, 

The Cuarrman. I know you weren’t there. But I want to find ou 
from you. You know about these 3-to-3 tie rumors and all that. We 
are trying to find out where they started. 

Mr. Reep. Mr. Doty was counsel for another group of applicants, 
but he didn’t give me any information, I am sure of that. 

The Cuarrman. And you do not know where the information came 
from that you received that it was a tie vote ? 

Mr. Reep. I do not. 

The Cuarrman. Then you did not learn that it was Mr. Doty, who 
incidentally was deceased, I think, 2 days later, and therefore his 
mouth is closed. 

Mr. Reep. I don’t know whether it came from Mr. Doty or not, 
I never heard that. 

The Cuarrman. You do not know or you did not hear that he said 
that it was a tie vote and that the purpose of it within the Commission, 
when he found out of the tie vote, three votes each, was to force merger 

Mr. Reep. I heard stories like that later, but I didn’t hear it from 
Mr. Doty and I didn’t know it came from Mr. Doty. I heard people 
say that they believed that the reason a 3-to-3 vote was that they 
wanted us to make a merger. Whether that’s true or not, I don’t 
know. 

The CuarrMan. But there were some more rumors? 

Mr. Reep. That’srumors. Thecity was full of them. 

The Cuatrman. I imagine it must have been from what has taken 
place, and I join with Mr. Wolverton. There are certainly some 
unusual things that occurred in connection with this. 

Apparently it is pretty hard to get to the bottom of it. 

Are there any further questions, anyone? 

Thank you very much. 

The Cuarrman. Mr. Eckels, please. 

Do you solemnly swear that the testimony you give to this sub- 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Ecxets. I do. 

The Cuarrman. Will you identify yourself for the record, please? 


TESTIMONY OF LEE W. ECKELS, SECRETARY OF TELEVISION 
CITY, INC. 


Mr. Ecxets. My name is Lee W. Eckels. I am a practicing lawyer. 
I am a partner in the firm of Thorpe, Reed & Armstrong, in Pitts- 
burgh, Pa. I am secretary and a director of Television City, Inc. 
I used to be treasurer also of Television City, Inc. I was secretary 
and treasurer of Alleghany Broadcasting Corp. which owned and 
operated radio station KQV in Pittsburgh. I think I was also a di- 
rector of that corporation from about 1951 until we disposed of it last 
year, or rather agreed to dispose of it last year. When the thing was 
finally sold we handed in our resignation. 

The Cuarrman. Mr. Lishman, you may proceed. 
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Mr. Lisuman. Mr. Eckels, did you attend the hearings before the 
Federal Communications Commission on June 3, 1957? 

Mr. Ecxets. I did. 

Mr. Lisuman. Following that hearing did you attend a meeting 
at the Mayflower Hotel, room 470, with a group of other people? 

Mr. Ecxets. I did. 

Mr. Lisuman. Do you remember whether during the course of that 
meeting, which I understand lasted from approximately 1 o’clock in 
the afternoon until approximately 4 o’clock, that word was received 
at that meeting that there had been a 3-to-3 tie vote? 

Mr. Ecxets. I could have heard it at that meeting. I don’t know 
recisely when I did hear it. My impression was that I heard it be- 
ore I left Washington. Mr. Reed and I are in disagreement on when 

we got the information. 

Mr. LisumMaNn. But you did not discuss it with Mr. Reed at the 
time when you first heard it? 

Mr. Ecxets. I don’t recall that I had any discussion with him 
about it ; no. 


Mr. Lisuman. When did you first discuss the 3-to-3 tie vote with 
Mr. Reed ? 

Mr. Ecuexs. Well, we either heard it just before we left, or I heard 
it when he called me the next morning about 1:30 in the morning and 
he told me. 

Mr. Lisuman. Did you go back to Pittsburgh on the National Steel 
plane? 

Mr. Ecxers. I did. 

Mr. Lisoman. And who was on board with you / 

Mr. Ecuers. Irwin D. Wolf, Jr., and, of course, Mr. Reed, Mr. War- 
ren Baker and his wife, and Mr. Desvernine. I think John Wolf 
was with us, but I am not sure about that. 

Mr. Lisuman. In the course of that plane trip did you participate 
in any discussion concerning the 3-to-3 tie vote ? 

Mr. Ecxets. I have no recollection that we discussed it. 

Mr. Lisuman. Is it correct that about 1:30 in the morning of June 
4that Mr. Reed telephoned to you ? 

Mr. Eckets. Yes, sir. 

Mr, Lisuman. At your home. 
conversation with Mr. Reed ? 


Mr. Ecxets. Well, I was half asleep, but the gist of it was that he 
had learned that Mr. Sutton and Mr. McConnaughey, who was then 
Chairman of the Federal Communications Commission, were going to 
become partners in the practice of law upon the retirement of Mr. 
McConnaughey from the Commission, and that this appeared to be 
a very bad situation so far as we were concerned, and that I should 
get right back down to Washington and see what should be done 
about it and try to get as much information as I could and get back 
in touch with him. 

Mr. Lisuman. Did Mr. Reed in the course of that. conversation men- 
tion to you that McConnaughey and Sutton were attempting to exact 
a $50,000 retainer from Television City in exchange for McCon- 
* gh vote for Television City ? 

Mr. 


(CKELS. It is possible that he might have said that tome. I 
don’t recall it. 


What was the substance of your 
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Mr. Lisuman. And did he in effect ask you to come immediately to. 
Washington and “put out the fire”? 

Mr. Ecxets. That’s a way of saying it; yes, sir. I called up the 
airline and got the first plane out in the morning. 

Mr. Lisuman. On June4? 

Mr. Ecxets. Yes, sir. 

‘ Me. Lisnman. And when you arrived at Washington, what did you 
of 

Mr. Ecxets. Well, I went to the Mayflower Hotel and checked in, 
T called Mr. Pierson and talked tohim. I called Mr. Sutton and made 
arrangements to see him for lunch. 

Mr. Lisoman. And did you have lunch with Mr. Sutton ? 

Mr. Ecxkets. Yes, sir. 

Mr. Lisoman. And what did you discuss with Mr. Sutton ? 

Mr. Ecxets. One of the things we discussed was his going into part- 
nership with Mr. McConnaughey. Another thing that we discussed 
was that we were not interested in buying anybody’s vote in connec- 
tion with the grant of the television construction permit. Another 
thing we discussed was that his relationship with Television City, Inc., 
as counsel was terminated that day, and iso with Alleghaney Broad- 
casting Corp. 

Mr. Lisuman. Did you give him the reasons for the termination? 

Mr. Ecxets. I can’t recall all the details of the conversation, but I 
presume that I told him that the circumstances were such that we just 
could not afford to have him continue as counsel when he was going 
into the partnership with a Commissioner whose vote might be in- 
volved in the granting of the construction permit. 

Mr. Lisuman. Mr. Eckels, I would like to read you an extract from 
a voluntary statement made by you to the FBI and then ask you 
some questions. 

This statement was given by you to the FBI on September 238, 1957, 
at Pittsburgh [reading]: 

I proceeded to Washington, D.C., on the morning of June 5— 


that must be June 4. 

Mr. Ecxets. I think it should be 4. 

Mr. LisHMAN (reading) : 

June 4, 1957, and met with George O. Sutton, the attorney who then represented 
Television City, Inc., at the hearings before the FCC. At this time I told Sutton 
the Television City, Inc., was not interested in buying the vote of any member of 
the FCC and positively would not do so. 

Although no direct mention was made to Sutton of any alleged solicitation by 
George Carlton McConnaughey, I was of the opinion that he was familiar with, 
the situation and readily understood what I meant without further explanation, 

This is the essence of my conversation with Sutton in regard to the allegation 
that McConnaughey was attempting to solicit a bribe from Television City, Inc. 

Now, what gave you the impression that it was unnecessary on your 
part to mention to Mr. Sutton that Mr. McConnaughey was attempting: 
to solicit a bribe? 

Mr. Ecxets. Well, Mr. Sutton had not attended the hearing, that 
is, the oral argument, before the Commission the day before. He was 
going into partnership with Mr. McConnaughey. It was a very am- 
biguous situation. I thought it was either a solicitation of a bribe 
in trying to get Mr. McConnaughey to give us the vote, because I knew: 
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of the existence of a 3 to 3 tie at that time, or it was a situation that 
we just could not permit to continue. 

As I saw the situation, we just could not permit Mr. Sutton’s rela- 
tionship to continue as one of our counsel. I didn’t see any reason to 
discuss the possibility of a bribe with him. I thought he understood 
it either was a solicitation of a bribe or there wasn’t any. But in 
either case we were in the middle and we had to get out, and we took 
the only step that we thought was effective to get us out. 

Mr. Lisuman. Now, Mr. Eckels, I would like to read another quota- 
tion. 

The Cuarrman. Before you leave that, Mr. Lishman, what was 
that that you thought was the solicitation ? 

Mr. Ecxexs. We had heard, at least I think that I had heard by 
the time that I was in Washington on the day after the oral argu- 
ment—— 

The Cuarrman. The time you came to put out the fire? 

Mr. Ecxers. Yes, sir. That Mr. McConnaughey wanted $50,000 to 
buy his vote in favor of Television City and we wanted no part of it. 

Mr. Witu1aMs. That he wanted how much ? 

Mr. Ecxexs. $50,000. 

The Cuatrman. I know that. The solicitation you thought was 
this association with Mr. Sutton? Is that what you thought that was, 
was to bring that about ? 

Mr. Ecxers. I thought that that relationship, because Mr. Sutton 
was very frank in admitting that he was going into partnership with 
Mr. McConnaughey, was such that I didn’t have to go into any lengthy 
discussion about elem of a bribe. We were just not going to pay 
any money to anybody to buy a vote. ; 

The CHarRMAN. Well, now, I want to get it clear in the record. 
That act was what you have just termed as you thought to be a solici- 
tation; is that right ? 

Mr. Ecxets. Well, I don’t know whether that was the solicitation or 
not. 

The Cuarrman. Well, what was the act of solicitation you just re- 
ferred to? 

Mr. Ecxets. Well, there was no direct solicitation. I mean no 
direct contact made with me. 

The CuHarrman. You said a moment ago you just thought that that 
was a solicitation for a bribe and you would have no part of it. 

Mr. Ecxers. Well, it was in connection with the solicitation of a 
bribe. There was no direct solicitation in the sense that Mr. McCon- 
naughey wrote us a letter to talked orally to me or, so far as I know, to 
anybody else with whom I am associated, and asked for the money. 

The Cuatrrman. What was the act that you thought was a solicita- 
tion? That is what I am trying to get. 

Mr. Ecxets. I thought that a request had been given to us indirectly 
by Mr. McConnaughey that he wanted $50,000 to vote in our favor. 

The Cuarrman. How “indirectly”? Through Mr. Sutton ? 

Mr. Ecxets. It could possibly have been so considered. 

The Cuarrman. Now, don’t you think that is a rather vague answer. 
You could say “Yes” or you could say “No,” or you could say in some 
other way the solicitation came as you thought. 

Mr. Ecxets. I think the solicitation had already been made to us. 

The Cuairman. How? 
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Mr. Ecxets. I think somebody talked to Mr. Reed on the telephone 
The Cuatrman. To Mr. Reed on the telephone. Who talked to Mr. 
Reed on the telephone ? 

Mr. Ecxexs. I don’t know, sir. 

The Cuarrman. Did Mr. Reed tell you that ? 

Mr. Ecxets. I think he said that he had heard that Mr. MeCon- 
naughey wanted $50,000. 

The Cuarrman. That is what he said here a while ago. You said 
now you think somebody talked to Mr. Reed over the lacduns: 

Mr. Ecxets. I think that is the way he found it out, that he heard it 
that way, but I don’t know who told him that. 

The CHarrman. Did Mr. Reed tell you to whom he talked over the 
telephone? 

Mr. Ecxets. No, sir; he did not. 

The CHarrMAn. Maybe we had better have Mr. Reed back if he 
has that kind of information that we can elicit here. You thought 
that the solicitation had already been made through this telephone 
conversation ? 

Mr. Ecxets. That was my impression; yes, sir. 

The Cuarrman. And the information of the association together 
and the offer then was carried out ? 

Mr. Ecxets. That is right; because I was going on the assumption 
which may have been entirely wrong, that the payment would be made 
in the form of counsel fees to this partnership. 

The CuamrMan. Well, you are either presenting facts that are most 
serious, and terribly so, or else you are doing somebody a grave 
injustice. 

Mr. Ecxets. Well, sir, at that stage I couldn’t tell whether there 
was a bribe solicited or whether there wasn’t, but, in any case, be- 
cause I knew that Mr. Sutton and Mr. McConnaughey were going into 
partnership, we couldn’t have anything more to do with him as our 
lawyer. 

The Cuatrman. I have heard of a lot of this, but this goes almost 
beyond my comprehension. 

Mr. Wixutams. Mr. Eckels, did Mr. Reed discuss with you directly 
this bribe solicitation ? 

Mr. Ecxets. I think we talked about it ; yes, very briefly. 

Mr. Wiiu1Ams. What were the conditions of that solicitation ac- 
cording to what Mr. Reed told you? 

Mr. Ecxets. Well, I don’t recall whether it was that Mr. Reed told 
me, but I believe that he did. 

Mr. Wiiu1AMs. You discussed this with other persons also on the 
day after the case was heard, didn’t you? 

Mr. Ecxets. Yes, sir; I discussed it with Mr. Pierson. 

Mr. Wiu1AMs. With Mr. Pierson ? 

Mr. Ecxets. Pierson; that is right. 

Mr. Wiis. In your discussion with Mr. Pierson you were rather 
specific in relating what the terms of this bribe offer were, were you 
not, as they had been related to you by Mr. Reed ? 

Mr. Ecxets. I think that it would have entailed the payment of 
$10,000 a year for 5 years to the partnership. 

Mr. Wiu1aMs. Was there another condition on that? Was there 
a time limitation placed on it? 
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Mr. Eckets. Five years. 

Mr. WuiuraMs. I don’t mean that. 

Mr. Ecxets. You mean in accepting the thing ? 

Mr. WittiaMs. Yes. 

Mr. Ecxets. I think we had a very short period of time in which 
tomake up our minds. 

Mr. Witur1AMs. Just how short a period of time, if you recall ? 

Mr. Ecxets. Well, I think possibly 24 hours. 

Mr. Wiu1amMs. What was the alternative, Mr. Eckels, as it was 
related to you? If the bribe was not accepted, what was the alterna- 
tive or what were the expected consequences ? 

Mr. Ecxets. Well, I think we expected to lose the construction per- 
mit to somebody else. 

Mr. Wmu1aMs. You would be expected to lose it ? 

Mr. Ecxets. Yes. 

Mr. WituiaMs. Nov, is it not a fact that Mr. Reed had told you that 
you would lose it, that he had been informed that you would lose it if 
this was not accepted ? 

Mr. Ecxets. That is possible; yes. 

Mr. Wuu1aMs. Well, is it true or is it not, to the best of your 
recollection ¢ 

Mr. Ecxers. I think that is probably true; yes. 

Mr. Wriu1ams. Well, I do not want a qualified answer. If you 
recall. 

Mr. Ecxets. I don’t recall. 

Mr. Witt1ams. You don’t recall ? 

Mr. Ecxets. The best of my recollection is that that is true. 

Mr. Wituiams. Allright, sir. You are quite certain that Mr. Reed 
told you or informed you that he had been approached with the 
bribe offer, or a bribe solicitation, not an offer ? 

Mr. Ecxets. I think he did, but you have to recall, sir, that I was 
awakened out of a sound sleep at 1:30 in the morning, and what I 
was told at that point beyond getting back down to Washington and 
trying to take care of the situation 

Mr. Wituiams. With respect to those words “Come to Washington 
and put out the fire,” is that your language or is that Mr. Reed’s 
language ? 

Mr. Kcxets. I think “put out the fire” is my language. 

Mr. Wituiams. You think that is your language? 

Mr. Ecxets. Yes. 

Mr. Lisuman. Mr. Eckels, returning to your FBI statement, I 
would like to quote an extract and then ask some questions: 

Shortly after my attending a hearing before the FCC, Washington, D.C., on 
June 3, 1957, relative to seeking a construction permit for television channel 4, 
allocated to Irwin, Pa., I had heard rumors from some source or sources which 
I do not recall to the effect that McConnaughey was soliciting or attempting 
to solicit $50,000 from Television City, Inc., to secure McConnaughey’s vote for 
Television City, Inc., in obtaining the construction permit. Another rumor 
that I heard from sources which I do not recall was that McConnaughey had 
or was attempting to set up an arrangement under which he would receive 
$20,000 a year for a 10-year period from the Hearst group if this group wished 
to secure McConnaughey’s vote for the construction permit in question. Hearst 


was a group which, through WCAE, Inc., was also seeking the construction 
permit for television channel No. 4. 
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Now, I would like to ask: Is there any way by which you could 
refresh your recollection as to the persons who told you these rumors? 

Mr. Ecxets. No, sir; there is not. 

Mr. Lisuman. You made no note at the time when these rumors 
came to your attention ? 

Mr. Ecxets. No; I did not. 

Mr. Lisuman. Do you now recall the names of any such persons? 

Mr. Ecxets. No; I do not. 

Mr. LisHman. Do you recall where you were when you first heard 
these rumors ? 

Mr. Ecxens. Well, if I said “shortly after the hearing,” then I 
must have been in the Mayflower Hotel. That would be on the 34, 
Otherwise—and let’s limit this first to the $50,000—it would have been 
in the phone call from Mr. Reed late that night. 

Mr. LispmMan. But it might have been during this meeting on June 
3 in room 470 at the Mayflower Hotel ? 

Mr. Ecxets. It could be, yes; but I rather doubt it. 

Mr. Lisoman. Did you hear it in the course of any conversation 
during your plane flight back to Pittsburgh? 

Mr. Ecxkexs. I am sure I did not. 

Mr. Lisoman. Was that rumor discussed during that flight? 

Mr. Ecxets. I do not believe it was discussed at all, and therefore 
I am rather doubtful that I heard it before I got back to Pittsburgh. 

Mr. LisomMAn. Now, with regard to the second rumor concerning 
the Hearst $20,000 a year for a 10-year period payment, do you recall 
any person who told you that? 

Mr. Ecxets. No, sir; I do not. 

Mr. Lishman. Do you recall where you heard that rumor, where 
you were when you heard it? 

Mr. Ecxexs. No; because it could have been in Pittsburgh or it 
could have been here in Washington. 

Mr. LisomMan. And you don’t recall when you first heard it? 

Mr. Ecxets. Well, 1 think it was very close to the time that I first 
knew about this $50,000 idea because that presented quite a conflict. 
There was a substantial difference in amount and therefore it made 
me wonder whether there was anything legitimate in the sense of 
whether there was any foundation to a $50,000 solicitation. 

Mr. LisoMan. Did you discuss both types of rumor with Mr. Pier- 
son ? 

Mr. Ecxets. I know I talked to him about what I thought was the 
$50,000 solicitation. I do not recall whether I talked to him about the 
rumor of the other $200,000 proposal. 

Mr. LisuMaNn. Do you recall stating to Mr. Pierson that Mr. Reed 
had been contacted by someone on behalf of McConnaughey and Sut- 
ton who told Reed that he had 24 hours to give McConnaughey and 
Sutton a retainer of $10,000 per year for 5 years with the implica- 
tions that, if Reed did not accede to this demand, Reed would lose 
channel 4? 

Mr. Ecxexs. I believe I told that to Mr. Pierson. And I think it 
was a true statement. 

Mr. Lisuman. And was that conversation on June 4, 1957, with Mr. 
Pierson ? 
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Mr. Ecxets. Yes, I believe it was in the morning. Well, now, I 
can’t be sure that I saw Ted Pierson personally in the morning, but 
1 did see him later on in the day after I left Mr. Sutton. 

Mr. Lisuman. Do you know Mr. David Fink? 

Mr. Ecxets. I have met him. ‘ 

Mr. Lisuman. Do you recall a phone conversation with Mr. Fink 
in which this $50,000 offer was discussed ? 

Mr. Ecxets. I have no specific recollection of talking to him about 
it. It is not impossible. I may have done so, but I don’t recall it. 

Mr. Lisuman. Do you recall whether or not you may have said to 
Mr. Fink that Ted Pierson had told you that Hearst had offered Mr. 
McConnaughey $20,000 a year as a retainer. 

Mr. Ecxets. I don’t know that I ever told that to David Fink or 
that Mr. Pierson ever told that tome. I did hearsucharumor. From 
whom, I don’t know. 

Mr. Lisuman. Well, to make the record clear, is it a fact that Mr. 
McConnaughey never approached you? 

Mr. Ecxets. No,sir. I have never met him, and I have never talked 
to him. 

Mr. Lisuman. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Mack, have you any questions? 

Mr. Mack. I have no questions right now, sir. 

The CHarrMaNn. Mr. Wolverton. 

Mr. Wotverton. I am a little bit interested in that conversation 
that took place at half past 1 in the morning when you got a call like 
Paul Revere to get out and put the fire out. Who called you? 
Mr. Reed ? 

Mr. Ecxets. Yes, sir. 

Mr. Wotverton. What did he say to you? 

Mr. Ecxets. Well, I was half asleep at the time. 

Mr. Wotverton. I know, but what he said to you woke you up all 
right. 

r. Eckers. Well, it woke me up. 

Mr. Wotverton. You are right it did. 

Now, what did he say ? 

Mr. Ecxers. But I was still sleepy. He told me that he had heard 
that Sutton, Mr. Sutton and Mr. McConnaughey were going into 
partnership. He may have told me at the time that there was a 3-3 
tie, although I may have already known that. 

He may have mentioned to me that there was a solicitation of a bribe 
of $50,000. I don’t recall just precisely what all he did say. 

In any case, I was told to get back down here to Washington the 
best I could. 

Mr. Wotverton. I should think any one of those things that he 
told you would have been sufficient for you to start immediately back 
to Washington. 

Mr. Ecxers. Well, I wasn’t going to drive. I got on the telephone. 

Mr. Worverton. Wait a minute. You are not asleep now. Just 


try to recollect for a moment. Did you ask him where he got his 
information ? 


Mr. Ecxkets. No. 
Mr. Wotverton. You did not? 
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Mr. Ecxets. No, sir. 

Mr. Wotverton. Were you not interested ? 

Mr. Ecxets. I might have been interested but I do not ask Mr. Reed 
questions like that. He is the senior partner of the firm. 

Mr. Wotverton. How would you know where to put the fire out if 
you did not know who told him that? 

Mr. Ecxets. Well, I knew what we would have todo. We would 
have to talk to Mr. Sutton and see whether there was truth in the 
rumor of the partnership. 

Mr. Wotverron. But how could you ask a man if it was true with- 
out telling him who had said it ? 

Mr. Ecxets. Well— 

Mr. Wotverron. Suppose he did not know anything about it} 
Then you would be stymied, would you not? ‘ 

Mr. Ecxexs. No, sir; because there was one thing which turned out 
to be true, that he was going into partnership with Mr. MeCon 
naughey, and that was enough. We were through at that point. 

Mr. Wotverton. Let me see. I am just trying to figure how this 
thing may have come about. . 

In view of the close association that was existing between Mr. Sut. 
ton and Mr. McConnaughey and the fact that Mr. Sutton was your 
attorney here in Washington, would it not have been possible either 
for the offer of a bribe to come through Mr. Sutton to Mr. McCon- 
naughey or from Mr, McConnaughey through Mr. Sutton? In other 
words, was not the association close enough that a matter of that kind 
could have arisen and come through to you in that way and that was 
what stirred you up to get rid of Sutton right quick when you found 
they were talking about that ? 

Mr. Ecxets. No, sir; because I was not aware that there was any 
kind of association between Mr. Sutton and Mr. McConnaughey. 

Mr. Wotverton. Well, they were to go into a partnership ? 

Mr. Ecxets. The first time I heard it was at 1:30 in the morning on 
the 4th of June. 

Mr. Wotverton. Now, you remember that very distinctly ? 

Mr. Ecxets. Yes, sir. 

Mr. Wotverton. Why can you not remember whether you asked 
Mr. Reed who had told him this story about a $50,000 bribe to him! 

Mr. Ecxexs. Well, I just cannot remember, and I am quite sure I 
didn’t ask him, and I don’t know whether he would have told me if I 
had asked him. é 

Mr. Woxverton. And you never asked anybody afterward, did you! 

Mr. Ecxets. No, sir. 

Mr. Wotverton. Nor he did not tell you over the telephone who it 
was that had told him, did he? 

Mr. Ecxets. No, sir. wit 

Mr. Woxverton. Are you sure of that or is it that you just do not 
remember whether he did or not? 

Mr. Ecxets. Well, I am sure he did not tell me and, anyway, I have 
no recollection that he told me. 

Mr. Wotverron. Do you mean to say as an attorney in a firm as 
prominent as this and as successful as this has been that, when another 
member of that firm would call you at-that hour of the morning, which 
in itself was sufficient to indicate the importance of it, and gave you a 
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message as important as that, that there was a mention of a $50,000 
fee, that you did not ask your partner who told him and what is the 
source of his information ? 

Mr. Ecxets. No, sir. I did not. ’ 

Mr. Wotverton. That is a peculiar kind of partnership. It is be- 
yond me to understand that. ; 

Mr. Ecxexs. I am accustomed to rely on information that Mr. 
Reed gives me. 

Mr. Wotverton. Even two women in a sewing circle would have 
asked each other that question, let alone two partners. 

I have no further questions. 

The Carman. Mr. Williams. 

Mr. Wuu1AMs. I have no questions. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. I have no questions. 

The Cuarrman. Mr. Mack. 

Mr. Mack. No; I have no questions. 

The Cuarrman. Mr. Eckels, thank you very much. 

I might say first that I understand, Mr. Eckels, that you and Mr. 
Reed have a case in court tomorrow. 

Mr. Ecxets. I do not, sir. 

The Cuarrman. He does. I have that information. 

I said that we would excuse you and Mr. Reed if you cared to go 
this afternoon. 

Mr. Ecxers. I will be glad to stay because I do not have to go back. 
I believe Mr. Reed has to be back. 

The CuairMan. If you can stay it might be a good thing. 

Mr. Ecxexs. I will be glad to do that. 

The Cuarrman. I did want to let Mr. Reed go if he had to be in 
court. 

In view of the lateness of the hour, at this time the committee will 
adjourn until 9:30 in the morning in this room. 

Ve will have first Mr. Pierson and then others from his office. 

The committee is adjourned. 

(Whereupon, at 5 p.m., the committee adjourned, to reconvene at 
9:30 a.m. Thursday, November 13, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, NOVEMBER 13, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
or THE COMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
1334, New House Office Building, Hon. Oren Harris (chairman) 
presiding. : 

Present: Representatives Harris, Williams, Mack, Flynt, Wolver- 
ton, and O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Oliver Eastland, assistant chief investigator; and Herman C. Beasley, 
subcommittee clerk. 

The Cuairman. The committee will come to order. 

Mr. W. Theodore Pierson. Mr. Pierson, will you besworn? 

Mr. Prerson. Yes. 

The CuarrmMan. Do you solemnly swear that the testimony you give 
to this committee will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Pierson. I do. 

The CuarrMan. You may have a seat. 

Will you identify yourself for the record, please, sir? 


TESTIMONY OF W. THEODORE PIERSON, OF THE LAW FIRM OF 
PIERSON, BALL & DOWD, WASHINGTON, D.C., FORMERLY COUNSEL 


FOR TELEVISION CITY IN THE PITTSBURGH CHANNEL 4 CASE 
BEFORE THE FCC 


Mr. Prerson. My name is W. Theodore Pierson. I am a member 
of the law firm of Pierson, Ball & Dowd, which practices with of- 
fices in the city of Washington, D.C. I was one of the counsel for 
Television City in the channel 4 case at Pittsburgh. 

The Cuarmman. Do you have any preliminary statement or com- 
ments you wish to make on your own behalf? 

Mr. Pierson. There are some references or comments I would like 
to make about the report by Mr. Eastland previously given. I can 
answer questions first, and give those comments later, or I can make 
the comments now, however you would like. 

The Cuarrman. You may proceed to make what comments you 
would like. I think that should be your privilege. 
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Mr. Pierson. Referring to the report of Mr. Eastland, I am in 
disagreement with some of the opinions and conclusions expressed 
there, and I will not attempt to detail all of them. 

There are two matters concerning which I wish to comment. 

One is somewhat gratuitous, but I think it is necessary if the person 
who is relatively defenseless is given her just due, and I am referring 
to the examiner and the comments that the staff report made with re- 
spect to the examiner. a 

Starting at page 6, the report traces the case through two decisions, 
first the initial decision, and then the modified initial decision of 
the examiner. ; 

Then page 9 points out that the examiner changed her evaluation 
of the applicants in terms of conclusions between the initial decision 
and the modified decision, although the examiner had stated that 
there were no changes in facts except as to the death of Mr. Wolf; 
and at page 9, after quoting from the initial decision, the report 
says: 

The examiner should be called upon to state whether or not this departure 
was an effort to justify an award to one of the applicants which was not favored 
by the initial decision. 

The inference that I draw from that statement was that the examiner 
was making some improper effort to choose Hearst over my client, 
Television City, and I think the circumstances are explainable by 
her modified decision itself in a footnote that appears on the very 
same page from which this quote is taken. 

The footnote appears on page 15 of the modified decision, and it 
states as follows: 

A reevaluation of several criteria has been made in this modified initial 
decision in the light of policies enunciated by the Commission in decisions an- 
nounced by it since the preparation and release of the original decision in this 
proceeding. These decisions include, among others, St. Louis Telecast, FCC 
57-294; Indianapolis Broadcasting, Inc., FCC Reports, volume 22, No. 11, page 
421; Loyola University, 12 RR 1017; WKAT, Inc., FCC Reports, volume 22, 
No. 6, page 117; Beachview Broadcasting Corp., 11 RR 939; KFAB Broadcasting 
Co., 12 RR 317; Radio Station WSOC, Inc., 12 RR 953; and City of Jackson- 
ville, 12 RR 113. 

And in the modified initial decision at page 16, following the quote 
that was given on page 9 of Mr. Eastland’s report is the citation to 
two of those cases supporting the principle that she ennunciated in 
the quotation given by Mr. Eastland, cited WDOD Broadcasting 
Corp., 10 RR 111; Loyola University, 12 RR 1017; and Indianapolis 
Broadcasting. 

An examination of those cases would show that in the interim 
between the initial decision and the modified decision these several 
cases came out in which the Commission for the first time equated 
local officers of an absentee corporation with principals, that is, with 
stockholders, and gave them some local credit for the fact that they 
had local officers in the community who were operating. 

Hearst argued in the case that this justified a change in the ex- 
aminer’s previous evaluation. We argued to the contrary. The 


examiner agreed with Mr. Dempsey, Hearst’s attorney, and made the 
reevaluation. 
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While I think she was wrong, I certainly dor’t believe that there is 
any basis to imply that she made an improper effort to justify a de- 
cision to another applicant. 

On page 18—I don’t have the record citation, but I am referring 
now to the mimeographed release of Mr. Eastland’s report—on page 
18, the first paragraph commencing on that page, the report states as 
follows: 

Other evidence reveais that members of law firms which represented one of 
the applicants in this matter were close friends and frequent visitors in the 
office of a former member of the Federal Communications Commission. 

Later our law firm was identified as the law firm there referred to. 
The implication of including this in the report—otherwise it would 
have no relevance—I assume is that because we were allegedly close 
friends and frequent visitors that at some time or other in connection 
with this Pittsburgh case some improper discussions were had with 
Mr. Mack. 

Now, nothing could be further from the truth. Asa matter of fact, 
the committee investigator asked me whether I ever discussed any 
adjudicatory case with Mr. Mack, and I told him that I never had 
with Mr. Mack or any other Commissioner. 

According to my knowledge, there is no evidence in the Commis- 
sion’s files, and there can be none, that there was ever any improper 
discussion between our law firm and any member of the Commission 
about this case or any other case. Furthermore, what friend is a 
close friend is a question of degree. When visits are frequent is also 
a question of degree. 

The facts are these: Mr. Mack moved into the same neighborhood 
in which I live. He went to the same church. He ultimately be- 
longed to the same country club that I belong to. I played golf with 
him on a very few occasions. I was in his office on a very few oc- 
casions. Each time I was in his office I was there on very proper 
business and matters that it was very proper for me to discuss with 
Mr. Mack, and I think it highly unfair for the staff on the slender 
evidence that they had to pick this out and put it in the published 
report with the implication that something improper happened by 
virtue of the facts that they here stated. 

That is all I have to say, Mr. Chairman. 

Mr. Lisuman. Mr. Pierson has concluded his comments on the 
report. 

The CHarrman. You have concluded your comment ? 

Mr. Pierson. Yes, I have, sir. 

The Cuarman, All right, Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Pierson, when were you retained on behalf of 
Mr. Reed’s company ? 

Mr. Pierson. I am not certain. If the date is important, I will 
have to get in touch with my office and find the exact date. 

Mr. Lisuman. Could you give the approximate date? 

Mr. Pierson. Yes, it was some time between 1945 and the date of 
ne We were not employed when the application was first 

ed. 

I believe after we were employed there were amendments filed. M 
recollection is that our employment came some time in 1953, but I 
could be 6 months or a year either way. 
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I can supply the date if you wish. : 

Mr. Lisuman. You have made the allegation that the statements 
= this report are unfair concerning your intimacy with Commissioner 

ack. 

I would like to point out that Mrs. Kreeger, Mr. Mack’s secretary, 
= an interview, stated that you were very close friends with My 
Mack. 

Mr. Pierson. Well, that is her opinion. 

I don’t know what that has to do with the Pittsburgh case, how- 
ever. 

I feel that I am a very close friend of two or three other Com- 
missioners, too. 

Mr. LisHman. Youmadetheissue. I did not. 

Mr. Pierson. I think the issue is made by the fact that you include 
that in this report and it has no relevance, it seems to me, to this re- 
port unless it means that something improper grew out of that 
friendship. 

Mr. LisumMan. We are just trying to ascertain the facts surround- 
ing this rather mysterious case. 

Now, is it a fact that on July 23, 1957, you telephoned Commissioner 
Mack and arranged for luncheon with him at 12:30 at LaSalle du 
Bois? 

Mr. Pierson. I don’t know whether that is correct or not. 

Mr. Lisuman. It is taken from Commissioner Mack’s diary. 

Mr. Pierson. I haven’t seen his diary and I don’t keep one. I 
assume, if it is in his diary, it is correct. 

I did have lunch with him but I assure you at those luncheons 
that there was never any discussion of this case or any other case. 

Mr. Lisuman. According to Mr. Mack’s diary, on May 24, 1957, he 
had a telephone conversation with you. Was that with reference to 
this case ? 

Mr. Pierson. No, sir. 

Mr. Lisoman. Do you recall what that was with reference to? 

Mr. Pierson. I don’t recall the particular conversation but I can 
tell you one thing. I have never discussed the merits of any adjudica- 
tory case with any Commissioner, Mr. Mack included. 

Mr. Lisuman. On May 14, 1957, you visited Mr. Mack in his office 
again, according to his diary. 

Do you recall what you discussed with him then ? 

Mr. Pierson. I don’t recall the exact nature of our conversations 
but I do recall that we had a very substantial number of matters 
pending before the Commission, a number of them in the legislative 
and rulemaking field, and a number of them ex parte. 

I called at his office, I assure you, on purely proper business. 

Mr. Lisuman. On May 9, 1957, according to Mr. Mack’s diary, you 
again called upon him? 

Mr. Pierson. I did what? 

Mr. Lisuman. You called on him. 

Mr. Prerson. Not concerning any of these facts, Mr. Lishman. 
What I am denying is the implication. 

Mr. Lisuman. Again on April 3, 1957, and again on April 29, 1957, 
you arranged with Commissioner Mack for an appointment on the 
following Tuesday with Chairman McConnaughey, is that correct? 

Mr. Pierson. I did what? 
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Mr. Lisuman. An appointment was arranged for 9:30 a.m. on the 
Tuesday following April 29, 1957, with Chairman McConnaughey on 


. your behalf. 


Mr. Pierson. He arranged for me to see Chairman McConnaughey ? 

Mr. Lisuman. That is what it states in Commissioner Mack’s diary. 

Mr. Prerson. Well, I don’t know why I would have ever asked Mr. 
Mack to arrange for me to see Mr. McConnaughey. 

I could go see him at any time. I don’t recall any such incident 
like that, and I am sure that the entry is in error. 

The CuarrmaNn. Now, for the record, I think it would be appro- 
priate to show that Mr. Mack’s diary has already been received for 
reference in the committee records. ‘Therefore, that is a part of this 
record and pertinent to it. 

I want that to be understood. 

Mr. Prerson. Mr. Chairman, I did not know that it was made a 
part of the record. 

When I was called over to the investigator to respond to questions 
concerning my calls upon Commissioner Mack, he very carefully kept 
the document out of my sight and said, “We do have indications that 
you have called on Mr. Mack.” 

I wasn’t given the dates. I wasn’t asked what we discussed. I was 
asked only whether I had ever discussed any adjudicatory matters in 
my calls upon Mr. Mack, and I answered “No.” 

The CuarrmMan. So that, you can see that part of the Mack dairy 
if yousodesire. We have not made the entire diary public but we have 
made it a part of the files in this case for reference. 

You may proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Pierson, did you attend the oral argument before 
the Commission on June 3, 1957? 

Mr. Pierson. Yes,sir. I did. 

Mr. Lisuman. And is it a fact that Mr. Sutton did not attend that 
oral argument ? 

Mr. enacse, Well, I don’t know that I noticed Mr. Sutton’s ab- 
sence. I was making the argument for Television City. 

Mr. Lisuman. And do you know the reasons why Mr. Sutton may 
not have attended that oral argument ? 

Mr. Pierson. I don’t know as I could label them reasons why. I saw 
Mr. Sutton, I believe it was 2 or 3 days before the argument. He asked 
me if there was any way he could help me in preparing or presenting 
the argument, that if he could help me in preparation or if his pres- 
ence would be helpful he would be glad to do so, and I said, “No; 
I think about all the work has been done.” 

I assume that he felt that he was not needed. 

Mr. Lisuman. After the conclusion of the oral argument on June 
8, did you attend the luncheon meeting and afternoon meeting at the 
Mayflower Hotel ? 

Mr. Pierson. I had lunch at this suite, 470, I believe it is, yes. 
I stayed about an hour and a half or 2 hours, I would suspect. 

Mr. Lisuman. Did you hear the testimony yesterday? Were you 
present ? 

Mr. Pierson. Yes, I did. 

Mr. Lisrrman. Did you hear about the tie vote of 3 to 3 while you 
were present at that meeting? 
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Mr. Pierson. My best recollection is that I did not know about 
a 3-to-3 tie vote until I talked to Mr. Eckels the next morning. 

Mr. Lishman, I did not stay throughout the meeting. I had lunch 
and left and my judgment is that I could not have been there more 
than an hour and a half. 

Mr. Lisuman. And on the morning of June 4, did Mr. Lee Eckels 
call upon you? 

Mr. Pierson. Yes, he did. 

Mr. Lisuman. Could you state the substance of the discussion he 
had with you on that morning? 

Mr. Pierson. He arrived at my office and I was somewhat surprised 
to see him because I thought he had gone back to Pittsburgh. I asked 
him the occasion for his being in town. He told me that he had gotten 
a call early that morning, the morning of the 4th, from Earl Ree 
instructing him to come immediately to Washington, and I believe he 
used the words “put out a fire,” though my subsequent hearing of that 
may have merged it into our conversations. Iam not certain. I asked 
him why Mr. Reed instructed him to come down and he said, in about 
these words, that Mr. Reed received through an intermediary a mes- 
sage from McConnaughey to this effect: that McConnaughey was 
voting for Hearst, that he, McConnaughey, was going to go into part- 
nership with George Sutton starting July 1 of that year, that George 
Sutton’s retainer had been terminated earlier that year, and to tell 
Earl Reed that he had just 24 hours within which te do something 
about it. That was Mr. Eckels’ opening statement. 

Mr. Eckels, as I recall, asked me what I thought. 

I told him at that time that, in view of these circumstances, that if 
Mr. McConnaughey either changed his vote or abstained from voting, 
that our law firm would withdraw immediately from the case and 
would accept no further payment for our services. 

I would like to explain our position in that connection. 

I do not mean to imply that Mr. Eckels had indicated he was going 
to accept the offer. He just told me the facts and asked me what I 
thought. 

I was obviously quite shocked at it. I didn’t believe it was proper 
professionally for me to urge him not to employ Mr. Sutton either 
then or after July 1 because Mr. Sutton had been his counsel. I was 
employed only to try the case and my work would have been over 
at the end of the case. 

I certainly was not in any position to know what arrangements they 
would make with Mr. Sutton because they obviously wouldn’t make 
them through me. 

I wanted, therefore, to make it clear that, if under these circum- 
stances there was a change in Mr. McConnaughey’s vote, I would have 
to assume that it resulted from some arrangement they had made pur- 
suant to this alleged solicitation, in which case we wanted to eliminate 
ourselves completely and terminate our relations. 

Mr. Eckels then told me that. he agreed with me completely in my 
= to it. He asked me if I would talk to Mr. Reed on the tele- 
phone. 

We did talk to Mr. Reed from my office and I repeated to Mr. Reed 
what I had told Mr. Eckels. 
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Mr. Eckels then left for a luncheon appointment with Mr. Sutton. 

Mr. Fiynt. Mr. Chairman, could I interrupt at this point to ask a 
question ? 

The CHAIRMAN. Yes. 

Mr. Fuynt. Mr. Pierson, did you say just then that you were the 
Jeading trial counsel in this matter? 

Mr. Pierson. I was chief trial counsel, yes. 

Mr. Fiynt. Chief trial counsel. Who came into the case first, your 
firm or Mr. Sutton ? 

Mr. Pierson. Mr. Sutton represented this firm over a long period 
of years. Mr. Sutton was their general representative in Washing- 
ton. We came in—well, I think the record shows that they acquired 
KQV in 1944. Mr. Sutton represented the company, as I understand 
it, at the time the then owners acquired it and he continued that repre- 
sentation and it was some time after 1952, my best judgment in 1953 
when we came into the case. | 

Mr. Fiynt. At not time, then, did you bear the relation of what 
might be called general counsel or general Washington counsel to 
Television City ? 

Mr. Pierson. No, sir. 

Mr. Fiynr. You were special counsel for the purpose of trying the 
case before the Federal Communications Commission ? 

Mr. Prerson. That is right, sir. 

Mr. Fuynt. I have some more questions but I will reserve them. 

Mr. Lisoman. When did you first hear the rumor about Com- 
missioner McConnaughey allegedly soliciting a bribe from the Tele- 
vision City, Inc. ? 

Mr. Pierson. On this occasion that I just described. That was 
Tuesday morning, June 4. 

Mr. Lisoman. And you heard that from Mr. Eckles? 

Mr. Pierson. That is right. 

Mr. Lisuman. Did he tell you what the source of his information 
concerning this rumor was? 

Mr. Pierson. I inquired as to the intermediary. He said he didn’t 
know. 

The Cuatrman. You heard from whom? 

Mr. Pierson. Eckels. 

The Cuarman. I see. 

Mr. Lispman. Did you get the impression that it was one inter- 
mediary that had passed this information along either to Mr. Reed 
or to someone ? 

Mr. Prerson. Well, that was my impression at the time, yes, because 
the message was so specific that I think my conclusion was that it 
was one. Whether it was justified by what Mr. Eckles told me or not, 
I think that was my impression. 

Mr. Lisoman. But you and Mr. Eckels had no discussion whatso- 
erer concerning who this intermediary might be? 

Mr. Prerson. We had a discussion. I asked him who it was and he 
said he didn’t know, that Earl] Reed didn’t tell him. 

Mr. Lisoman. Did you engage in any speculation as to who it 
_— have been ? 

. Prerson. No; I did not go. 
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Mr. Lisuman. Did Mr. Eckels speculate as to who it might haye 
come from ? 

Mr. Pierson. Whether he speculated or not, I don’t know. He never 
told me about his speculations if he did. 

Mr. LisomaNn. Well, as I understand it, you discussed an allegation 
concerning a solicitation of a $50,000 bribe by an unknown X and 
that neither of you gentlemen ventured any speculation or thought 
apparently at this meeting as to who this intermediary was; is that 
correct ? 

Mr. Pierson. Are you asking me whether or not Mr. Eckels went 
through mental gyrations or whether I did? 

Mr. Lisuman. No; I am asking what was spoken. I am not asking 
about mental gyrations. 

Mr. Prerson. I told you that I asked Mr. Eckels who it was, He 
said he didn’t know, that Earl Reed had not told him. 

Now, I don’t know what more I could have asked of Mr. Eckels 
at that time because it seemed to close it. If you mean that we tried 
to suspect certain people, there was no such discussion. 

Mr. Lisuman. That is all I wanted to ascertain. 

I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Williams? 

Mr. Witu1aMs. No questions. 

The CuatrMan. Mr. Wolverton? 

Mr. Wotverton. No questions. 

The Cuarrman. Mr. Mack? 

Mr. Mack. No questions. 

The Cuarrman. Mr. Flynt? 

Mr. Fitnt. Yes, please, Mr. Chairman. 

Mr. Pierson, when Mr. Eckels came to Washington, as testified 
to by him yesterday, how did he first inform you of what he had 
heard ? 

Mr. Pierson. He ca me to my office and we had a face-to-face con- 
ference, and he orally informed me as I previously testified. I asked 
him why he was there and why Mr. Reed had sent him, and he then 
told me what I previously testified to, that there had been this: 
Through an intermediary they had gotten this message from Mr, 
McConnaughey, and if you would like me to repeat it, I will, to the 
effect that he, McConnaughey, was voting for Hearst; that he was 
going into partnership with George Sutton on July 1; that George 

utton’s retainer had been terminated earlier that year; that Earl 
Reed had just 24 hours within which to do something about it. 

Mr. Fiynt. Now, did you understand that to include a reemploy- 
ment of Mr. Sutton as a method of accomplishing that which has been 
suggested ? 

Mr. Prerson. Well, yes; although that might not be quite the proper 
label for it. It is my understanding that Mr. Sutton was still employed 
by the interests in Television City for their radio station. He had 
been on a regular monthly retainer, as I understand it—and this is 
strictly hearsay on my part—for quite a number of years but because 
the station was losing money that regular monthly retainer was ter- 
minated, though his continued services were not, as of early in 1957, 
and I took the inference to mean some kind of a monthly retainer 
should be reinstated. 
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Mr. Fuynt. Did Mr. McConnaughey ever vote for Television City ? 

Mr. Pierson. No, sir; no sir. No final vote was taken during the 
time that he was a member of the Commission. 

Mr. Fiynt. His vote was for WCAE, which is the Hearst interest ? 

Mr. Pierson. Well, understand, he was not present when the final 
decision was made on the merger. 

Mr. Fuiynt. I understand that. 

Mr. Pierson. I have no personal knowledge of how he voted, but 
the rumor was that he voted consistently for Hearst. 

Mr. Fuynt. And never for Television City ? 

Mr. Prerson. And never for Television City. 

Mr. Fiynt. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. O'Hara, do you have any questions? 

Mr. O'Hara. No questions. 

The CuarrMan. Mr. Pierson, did you talk to Mr. Reed or did Mr. 
Reed talk to you on various occasions as to procedure and other mat- 
ters before the Commission with reference to the case ? 

Mr. Prerson. I talked to both Mr. Reed and Mr. Eckels about var- 
jous aspects of the case from its beginning to its end. My conversa- 
tions were more frequently with Mr. Eckels than they were with Mr. 
Reed. 

The CuarrmMan. Were you aware or did you know that Mr. Reed 
was also conversing with Mr. Baker with reference to procedure from 
time to time ? 

Mr. Pierson. I wasn’t aware of it for a time, but I became aware of 
it after a time. 

The Caarrman. Then you did know about it at a later date ? 

Mr. Pierson. Yes; I did. ; 

The Cuarrman. Do you know why Mr. Reed would be conversin 
with Mr. Baker regarding these matters when he had you as his trial 
counsel and looking after it for him herein Washington ? 

Mr. Pierson. I will admit it wasn’t very complimentary to me, but 
Isuppose he was soliciting other opinions. 

The CuarrMan. Including the opinion of the attorney for the Com- 
mission 

Mr. Pierson. No. Mr. Baker was not quite in that position in the 
case at this stage. Mr. Baker was not connected in any way with the 
broadcast bureau that had the burden for the Commission of partici- 
pating in the case for the Commission. Mr. Baker by law is pro- 

ibited from conferring with the Commission about any aspects of 
an adjudicatory matter, and it is very customary on matters of pro- 
cedure for lawyers to consult with the General Counsel, particularly 
when they are matters of relative first impression and the question 
of the applicability of certain court decisions and the possibility of 
litigation. 

e CHarrMAN. You were never present, then, during any of these 
discussions ? 

Mr. Pierson. I was on one occasion; yes. 

The Cuairman. With Mr. Reed? 

Mr. Pierson. [ am not sure whether Mr. Reed was there or whether 
it was Mr. Eckels. I believe it was Mr. Eckels and Mr. Reed both. 

The Cuamrman. What were you discussing at that meeting? 
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Mr. Pierson. The question was, after the death of Mr. Wolf, the 

roper way of proceeding at that point to inform the Commission of 
his death. It had been our position that the only appropriate way 
was to file an amendment with a motion for leave to amend, which 
would not only notify the Commission of his death but would algo 
show all the effects of his death in terms of change of ownership of 
stock, changes of oflicers and directors. 

The conference was for the purpose of determining whether this 
was proper procedure or whether the proper procedure was mere] 
to notify the Commission that Mr. Wolf had died and let the Com. 
mission take the action from there on to do whatever was appropriate 
to bring the record up to date. 

I think, initially, Mr. Baker seemed to feel that a mere indication 
of the death, notice of the death, to the Commission was sufficient 
and proper because that’s the way it had been done in the court of 
oo in a number of cases. I conceded that it was proper in courts 
of appeals to handle it that way, but I didn’t think it was in the 
status of the case before the Commission, and Mr. Baker finally 
agreed. 

“The CuarrMan. Was Mr. Sutton in on any of these conferences! 

Mr. Pierson. Well, you are talking about this one conference? No, 
I don’t know whether he was in on any others because I was only 
present at this one. 

The Cnartrman. Did you know that Mr. Desvernine was being 
consulted, or had some part? 

Mr. Pierson. He was present at this conference to which I referred, 
Mr. Desvernine. It was in his office, as a matter of fact. 

The Cuarrman. In Mr. Desvernine’s office ¢ 

Mr. Prerson. Yes, sir. 

The CuHatrrman. Then you did know that he was in on the case too? 

Mr. Pierson. Well, I didn’t know precisely Mr. Desvernine’s posi- 
tion in the case. I had not thought that Mr. Desvernine was employed 
in any capacity. I had thought that he was a very close business 
associate of Mr. Reed’s, that they both worked for the same client, 
National Steel Co. I believe it was, and that Mr. Desvernine primarily 
was being courteous and hospitable to Mr. Reed when he was in town 
to permit him to use his office if he needed it, permit him to use the 
suite maintained by acommon client. I didn’t believe'that Mr. Desver- 
nine was advising in the case. He may have been. 

The Cuarrman. He was not of record, though ? 

Mr. Pierson. No, sir. If you mean an appearance before the Com- 
mission, he was not. 

The Cuatrman. Yes. However, even so he called a meeting in his 
office at which there were the General Counsel for the Commission, 
you representing a company applicant, and Mr. Eckels or Mr. Reed, 
whoever it might have been, called there. 

Mr. Pierson. I don’t know whether he called the meeting. His 
office was used for the meeting.’ Mr. Eckels or Mr. Reed asked me to 
come to the meeting. 

The Cuatrman. Mr. Wolverton. 

Mr. Wotverron. Yesterday one of the witnesses testified that 
rumors concerning a possible $50,000 fee were prevalent. Were you 
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aware of any such rumors being circulated in connection with this par- 
ticular case ? 

Mr. Pierson. Well, I first heard the rumor when Mr. Eckels told 
me this on the occasion of his call to my office on June 4, 1957. I be- 
lieve I heard rumors of it from other people after that, but I can’t be 
sure. 

Mr. Wotverron. What was the occasion for it to be talked about 
that would bring it to your attention ? 

Mr. Pierson. Well, I assume that the reason that he told me about 
it was because he wanted my advice as to what he should do and I gave 
it to him. 

Mr. Wotverton. Could you tell him what to do when he hadn’t 
told you who it was that did make the offer? 

Mr. Prerson. Why, yes, indeed. I think it would have been en- 
tirely improper for me, merely because I didn’t know who the inter- 
mediary was, that I could assume there is no substance to this. I 
assume without spending any time speculating on whether it was true 
or not that such an offer had been made, because I had to deal with a 
worse situation that existed and it was my interest to prevent the client 
from doing anything to accommodate such a solicitation, and if he re- 
fused to take our advice on the question to remove ourselves from the 
case. 

Mr. Wotverton. But it was in connection with that thought which 
you expressed, that he had asked your advice, that I wondered how 
you could give advice to him without knowing from what source the 
rumor came. 

Mr. Prerson. I don’t think that it is important for me to know all 
of the parties that might be implicated in a commission of a crime if 
I can take steps to prevent an essential part of the crime from being 
taken part in. 

Mr. Wotverton. My point is, wouldn’t it have been easier for you 
to have given advice and more direct advice if you had known from 
what source the rumor emanated ? 

Mr. Prerson. I can’t believe that whether the intermediary was 
A, B, C, John Doe, or X, would have made one difference in the ad- 
vice that I gave, not one bit of difference. 

Mr. Wotverron. Are you in a position that you can tell us what ad- 
vice you did give him ? 

Mr. Prerson. I have already testified to that. 

Mr. Wotverron. I am sorry, I didn’t hear it. I may have been 
engaged here in another matter at the time. Would you mind re- 
peating it ? 

Mr. Pierson. I advised Mr. Eckels that in the event Mr. McCon- 
naughey either changed his vote or abstained from voting that we 
would withdraw immediately from the case. 

Mr. Wotverton. What? 

Mr. Prerson. That we would withdraw immediately from the case, 
because I didn’t believe that the Television City could waste one 
moment in rejecting any such solicitation as that, and Mr. Eckels 
agreed with me. 

Mr. Wotverton. Was there any suggestion upon your part or on 
the part of Mr. Eckels or any conversation between you that would 
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be in the nature of a discussion as to whether it should be brought to 
the attention of the Commission or not ? 

Mr. Pierson. There were later discussions. My initial interest was 
to make certain that nothing, and I think it was Mr. Eckel’s initial 
interest, was to make certain that any efforts of that kind Were 
scotched immediately. Mr. Eckels later informed me that he intended 
to report it. He also later informed me that he had voluntarily 
eo it to the FBI. 

Mr. Wotverton. Did he make any statement in that connection ag 
to whether it would be proper to bring it to the attention of the Com- 
mission before there would be any decision made in the case ? 

Mr. Prerson. I don’t know as I discussed it with Mr. Eckels, ] 
know I did consider that myself. I did consider myself whether jt 
should be called to the attention of the Commission, and I was loath 
to do it for a very good reason, that I had been unable by personal 
investigation to determine the truth or falsity of it. 

Since Mr. McConnaughey was rumored to be voting against us, 
should I take that rumor as a basis to approach any other member of 
the Commission and suggest to them that Mr. SeeCllctaniaaal might 
be implicated in some wrongdoing? I think I would have done Mr, 
McConnaughey a tremendous injustice at that point because I had 
no verification of the facts. 

In the second place, it could well be treated by the Commissioners 
with whom I talked as an effort on my part to talk them into not 
going with Mr. McConnaughey on the case and the case was going 
against us as far as McConnaughey was concerned, and in considera- 
tion of that I decided that it was not desirable at that point, and 
before the case was completed, to call it to the attention of the Com- 
mission. 

Mr. Wotverton. I can very readily see the difficult position in 
which you were placed as a result of that information coming to you, 
and just how it should be handled. Was the final decision not to 
mention it to the Commission the result of your conference with Mr. 
KEckels ? 

Mr. Prerson. This was my decision and my decision was not to 
take the matter up with the Commission or any one of the Commis- 
sion, at least until the case was concluded, so that no charge could be 
made that I was trying to obtain some advantage by making such a 
charge. After the case was over when Mr. Eckels told me that he in- 
tended to disclose it to proper authorities—I don’t know whether he 
then said the FBI—I felt that he would be the proper one to disclose 
it because he figured to have more information than I did. I only had 
what he told me and as I understand it, or have understood later, Mr. 
Eckels did disclose the matter and it seemed to me that it was in the 
hands of the proper authorities. 

Now perhaps I should have called it to the attention of the Commis- 
sion too, but I didn’t think so. I thought it wasn’t the proper thing. 

Mr. Woxverton. At the time Mr. Eckels spoke to you about it did 
he say he had already submitted it to the FBI? 

Mr. Pierson. No; because he talked to me I think about 8 hours, 
most of which had been darkness, after he had heard it himself. He 
heard it, as I understand it, at 1:30 in the morning on June 4 andl 
think was in my office at about 9:30 or 10 o’clock the next morning. 
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Mr. Wotverton. You mean that he testified that he received this in- 
formation from Mr. Reed at about 1 :30 in the morning ? 

Mr. Pierson. That is my recollection, yes. 

Mr. Wotverron. Was it the following morning by 9:30 that he was 
in your office # 

r, Prerson. Well, he was there reasonably early in the morning. 
I think — been at the office for a very short period of time when 
arrived. 
at Wo rverton. He gave me the impression, in answer to my ques- 
tions yesterday, that, being awakened at that hour of the morning, he 
was a bit confused as to what took place. 

It rather surprises me that he had sufficient control of his faculties 
that he could have arranged to be in your office at 9:30 the next 

orning. 
ie. reRsON. Well, I suppose that he had time to awaken and make 
his plane reservations. That is a rather simple proposition. 

r. WotveRTON. Was he in Washington at the time he received this 
1:30 call? 

Mr. Pierson. No; he was in Pittsburgh. 

Mr. Wotverton. In Pittsburgh ? 

Mr. Pierson. Yes. 

Mr. Wotverton. He received it at 1:30. 

Mr. Pierson. He told me he was in Pittsburgh. I assume he was 
telling me the truth. 

Mr. Wotverton. And he was in your oflice by 9:30 the next 
morning ? 

Mr. Pierson. It could have been as late as 10:30. 

Mr. Wotverton. He must have walked in his sleep, especially in 
view of the statement yesterday that he was in a confused state. Do 
you know what, if any, action was taken by the FBI? 

Mr. Pierson. I don’t have access to their files, but I do know that 
the matter was brought ultimately to the attention of a grand jury 
in Washington. 

Mr. Wotverton. Did the FBI call upon you for information ? 

Mr. Prerson. They did not. 

Mr. Wotverton. Do you have any knowledge as to when Mr. Eckels 
reported to the FBI, how soon after his conversation with you? 

r. Prerson. At some time after the event he gave me a copy of 
a statement which he made which is in the committee’s files. 

Mr: Lisuman. That was in September. 

Mr. Pierson. I don’t know. This was a written statement that he 
gave them. I do not have the date of it. 

Mr. Lisuman. We have the date right here. 

Mr. Prerson. I think from reading the written statement it is fairly 
obvious that he had talked to them in advance of that date. Now 
when in advance of that date I am not certain. 

Mr. Wotverton. Do you have in mind any other rumors of a char- 
acter of this kind that circulated among the practitioners before the 
Commission or any of the other Commissioners that would indicate 
that fees were a matter of discussion either during a man’s service 
or after he would leave the service and take up the practice of law? 

In other words, was this an unusual occasion or is it one of those 
things that just keeps flying around in the way of rumors in 
Washington ? 
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Mr. Pierson. I think that there are many, many rumors in Wash. 
ington to the effect that this or that person has some public official] 
in his pocket and if you want to win or to influence that you should 
employ this person. There are touts all over the place, and I admit 
I have become somewhat calloused to them. I was particularly upget 
in this case because I was personally involved; and, because of the 
circumstances under which it was presented to me which made it g 
little bit more than a rumor, I didn’t treat it as a rumor. 

Mr. Wovverron. It is disturbing to me to learn that that type of 
rumor is prevalent in Washington, and I assume from what you say 
that not only in connection with this agency but other agencies as 
well. 

Mr. Prerson. In connection with Members of Congress and the 
Senate and members of the executive department, you are constantly 
hearing of some close friend that can handle any matter for a stipu- 
lated fee. This hasn’t started recently. Ever since I have been in 
Washington this is going on. 

Mr. Wotverton. How long has that been, Mr. Pierson ? 

Mr. Prerson. 27 years. 

Mr. Worverton. During that time, as these rumors became more 
or less prevalent and I assume taken as a matter of course, has any 
action been taken by the bar association or by the different associa- 
tions represented in the different agencies to bring the matter toa 
head and determine what, if anything, could be done to place the 
agencies on a basis more comparable with that of our courts? 

Mr. Pierson. Well, I think that is in two parts, first what the bar 
associations have done. The Canons of Ethics of the American Bar 
Association very clearly cover and spell out the duty of a lawyer in 
this connection. 

The FCC Bar Association Canons of Ethics also cover it and make 
very clear the responsibility of a lawyer. 

Now, so far as doing something in terms of reporting these rumors, 
I suspect that we lawyers would do nothing else except report rumors 
and follow them up if we undertook every time someone told us that 
so-and-so was a close friend of the chairman of this or that agency 
and if you hire him to try your case you have a better chance of win- 
ning or an assurance of winning because in the first place it is not 
true. 

I know of no instance in my experience where anyone had that kind 
of a connection with anyone in these independent agencies but I know 
of many circumstances where people have alleged they have done 
it and they have done it without the knowledge, I am sure, in every 
case, of the official involved. 

Mr. Wotverron. Well, that is a bit complicated to the Commis- 
sions probably to have a reputable attorney such as you say that, 
although you have heard it, you have never believed it; but you know 
there is an old saying that I have heard for a good many years that 
where there is some smoke there is usually some fire and, when I have 
in mind that for the 26 years that you have been practicing here that 
rumors of this kind have been prevalent even though you cannot be- 
lieve their truthfulness, it seems to me that it should have been a mat- 
ter of concern to the bar association or to the agency association of 
lawyers to have done something about it. 
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Do you know of any instance in these 26 years that you have prac- 
ticed in Washington that any action has been taken either by the bar 
association or by the associations that practice in these different agen- 
cies to bring to account anyone who 1s chargeable with stating that 
they had influence or about whom it was said that they did have in- 
fluence that would be helpful in the trial of a case 

Mr. Prerson. I certainly think that the profession has done every- 
thing that they could to avoid it. 

I am a little bit surprised that Congress has not done something 
about it in 27 years, and I assume that this is one of the purposes of 
this committee, and I think this is one of the purposes of this inves- 
tigation. 

r. WotverTon. You are absolutely right in that conclusion. Your 
reply would seem to indicate that you think that it should be a matter 
of legislation rather than rules and regulations set up either by bar 
associations or by the agencies themselves. Am I correct in that, that 
you feel the situation is such that it should be by legislation ¢ 

Mr. Pierson. I certainly think for one thing that the canons of 
ethics of the bar association do not control all people who engage in 
this kind of practice, so it is obviously not sufficient to do it. 

Moreover, while a lawyer is an officer of a court, I do not think 
that he can devote all of his time to policing these matters. I think 
that is the principal duty of the agencies set up by Congress to enforce 
the law. 

I think perhaps there could be tightening of the law either by regu- 
lation or legislation, but I haven’t, in the light of the record you have 
here, made any study or come to any conclusion with respect to it. 

I think that is a rather mammoth undertaking for which you have 
astaff that I assume will competently advise you. 

Mr. Wotverton. Well, of course, it is always easy to place the 
responsibility on someone else rather than to assume it yourself, 

ially in a matter of this kind which is not a very pleasant task 
at best; but, having in mind that this committee on an earlier date 
had testimony before it of a law office in this city of Washington in 
which conferences were held for the purpose of setting up a means 
as a result of discussion as to what Senator, what Congressman, or 
what not could reach certain members of the Commission, is that a 
violation of the canons of conduct that you have spoken to do a thing 
like that ? 

Mr. Pierson. You mean is it a violation of the canons for a Con- 
oe or a Senator to talk to the members of the Commission about 

e merits of a case ? 

Mr. Wotverton. No, no. That is not what I asked. I will come 
to that a little later. 

Mr. Prerson. I didn’t understand your question, Mr: Wolverton. 

Mr. Wotverron. The point that I am making, Mr. Pierson, is this: 
that a conference is held in a law office in which there is discussed 
the relative value of different individuals, whether they are in the 
Congress or in the Senate or what not, or fraternity brothers or col- 
lege roommates or what not, who could best reach certain Commis- 
sioners. Is that a violation of evidence? 

_ Mr. Pierson. If the purpose of reaching the Commissioner is to 
influence the Commission on the merits of an adjudicatory case, I 
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think it is a violation of the canons of ethics for the lawyer to take 
art in that and I think also he has a duty to try to prevent his client 
bocen doing it. Ithink it isso clear in the canons. 

Mr. Wotverron. You and I are in absolute accord in that answer 
that you have just made, but the fact remains that nothing has been 
done, nothing is contemplated being done so far as I know with re. 
spect to action by the bar associations, either the American Bar Aggpo. 
ciation or the local bar association or the agency bar association, 

Mr. Pierson. I didn’t mean to leave the impression. I think the 
American Bar Association has committees that have been very actively 
studying this whole problem. Mit 

While I am not active in the FCC Bar Association at the present 
time, I do know that they have given substantial consideration to the 
problem, and I think that whenever matters of procedure come before 
the Congress they have always been here assisting in any way they 
can. 

Mr. Woxverron. I have been a member of this committee for many 
years. I have never heard a bar association or anybody else come 
before us and ask for legislation that would control this situation that 
the witness yesterday referred to as prevalent, and you have indicated 
the same thing. 

There are to be hearings held by this committee later, probably next 
week if I understand our calendar correctly, in which representatives 
of those organizations have been invited to come here and give testi- 
mony on this subject, and it is my personal opinion that there is noth- 
ing that this committee could do that would be more worthwhile than 
to see that legislation is passed that puts a stop to his backdoor prae- 
tice, whether it is by Congressmen, Senators, or anybody else, and that 
these Commissions are placed on the same basis as our courts so that 
it would be just as reprehensible to use influence with these agencies 
or attempt to use influence with these agencies as it would be to do the 
same thing with reference to any one of our courts. 

The Cuarrman. Mr. Pierson, do you represent CBS ? 

Mr. Prerson. No, I do not. 

The Cuamrman. Have you ever represented CBS in any matter be- 
fore the Commission that you can think of now ? 

Mr. Prerson. On a few occasions, quite some long time ago, we did 
some work for radio station WBBM in Chicago which was then and 
is now owned by CBS. That was limited to that one station and we 
were asked to represent them by the vice president in charge who is 
the manager. 

The Cuarrman. Did you know that CBS recommended your firm 
in this particular case? 

Mr. Prerson. I was told that and was highly complimented by it. 

The Cuarrman. I think you should be. 

Thank you very much. 

Did you have anything else, Mr. Lishman? 

Mr. Lisuman. No, sir. 

The Carman. Thank you very much, Mr. Pierson, for your ap- 
pearance here this morning. 

Mr. Pierson. May I be excused now ? 

The CuHarrman. Yes, you may be excused. 

Mr. Desvernine? 
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Mr. Desvernine, will you be sworn ? 

Do you solemnly swear the testimony you will give to this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. DesvernineE. I do. 

The CuarrmMan. Have a seat. Will you identify yourself for the 
record ? 


TESTIMONY OF RAOUL E. DESVERNINE, ATTORNEY, 
WASHINGTON, D.C. 


Mr. DesverNINE. Raoul E. Desvernine. I am a lawyer. I am the 
Washington counsel for National Steel, and their Washington rep- 
resentative in addition. My oflice is at 839 17th Street, Washington. 

The Cuarrman. Mr. Lishman, you may proceed with your ques- 
tions. 

Mr. Lisuman. Mr. Desvernine, how long have you known Mr. 
Reed ! 

Mr. DesvernineE. Twenty-five years. 

Mr. Lisoman. When did you first hear about the alleged solicita- 
tion of this $50,000 bribe? 

Mr. DesverniNE. Well, put that way, I never heard it until very 
recently. 

The first intimation I heard that there was anything was on the 
morning of June 4 in Mr. Reed’s office in Pittsburgh. 

Mr. LisuMan. The morning of what? 

Mr. Desvernine. In Mr. Reed’s office in Pittsburgh. 

Mr. LisHman. What date was that? 

Mr. DesverRNINE. June 4. We were here. It was the day after the 
June 3 meeting here. We went back to Pittsburgh and he told me that 
morning in his office that he had sent Mr. Eckels back to Washing- 
ton, that he had heard from Mr. Eckels about the partnership with 
Sutton and he said to me, “There are lots of rumors going around 
about improper influences being used and bribes,” but he did not men- 
tion $50,000 or any specific amount. 

Thad no rumor of anything until that re 

Mr. Lisuman. Were you present during Mr. Reed’s testimony 
yesterday ? 

Mr. DesverNINE. I was. 

Mr. LisomMan. Do you recall that he said that he first learned of this 
sometime between 1 o’clock on June 3 and the time that he telephoned 
to Mr. Eckels at 1:30 a.m. on the morning of June 4? 

Mr. Desvernine. Yes, I think he testified to that. 

Mr. Lisuman. Am I correct that when he discussed it with you on 
the morning of the 4th that your testimony is that he told you that 
there were many rumors? 

Mr. DesverNINE. Yes. 

Mr. Lisuman. Did he tell you when these rumors had first come to 
his attention ? 

Mr. Desvernine. No, he did not; nor did I ask him. 

Mr. Lisuman. Mr. Desvernine, did you attend the oral argument 
before the Commission on June 3 ? 

Mr. Desvernine. I did. 
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Mr. Lisuman. And afterward did you attend the luncheon and meet. 
ing at the Mayflower ? 

Mr. Desvernine. I did. 

Mr. Lisuman. You have never been retained by Mr. Reed to act 
in a television matter, have you? 

Mr. Desverntne. I have not. 

Mr. Lisuman. When the party broke up on June 3, at the May. 
flower, did you return to Pittsburgh on the National Steel plane? 

Mr. Desverntne. I did. 

Mr. Lisuman. And who was present on that return plane trip? 

Mr. Desvernine. Mr. Reed, Mr. Eckels, Mr. Wolf, Mr. Baker, and 
myself. That is as I recall it. I don’t remember anybody else, 

Mr. Lisuman. Now, while the party was in room 470 at the May- 
flower which was sometime apparently between 12:30 or 1 o’clock and 
3:30 on June 5, do you know whether or not word was received that 
there had been an informal vote at the Commission which had resulted 
in a 3-to-3 tie vote ? 

Mr. Desvernine. I do not. 

Mr. Lisuman. Was the matter of this 3-to-3 tie vote discussed in 
your presence at the Mayflower Hotel meeting on the 3d? 

Mr. DesverNINE. No, it was not. I at one time thought it was, but 
in reconstructing the thing it was not. It was not discussed at that 
time. I heard it the first time at the Duquesne Hotel when we were 
having dinner the night of June 3. 

Mr. Lisoman. Whom did you hear it from ? 

Mr. Desvernine. Mr. Reed. 

m4 Lisuman. Did he tell you where he had learned this informa- 
tion 

Mr. Desvernine. No, he did not. 

Mr. Lisuman. Did he tell you how he had received this? 

Mr. Desverntine. No, he did not. 

Mr. Lisoman. Do you remember the conversation you had in which 
this 3-to-3 tie vote was discussed between you and Mr. Reed ? 

Mr. DesvernineE. I don’t think there was any discussion that night. 

Mr. Lisuman. Do you recall why it was that Mr. Reed told you 
about it ? 

Mr. Desverntne. Well, he knew I would be interested. I had 
listened to the argument in the morning. I was very interested in 
his succeeding in his application and getting the station, and it was 
a natural thing for him to tell me that the vote was a tie vote. 

Mr. Lisoman. Who else was present at that dinner when Mr. Reed 
told you about this tie vote? 

Mr. Desverntne. Mrs. Reed, Mr. and Mrs. Baker. I don’t know; 
I think there was another couple there. I am not sure. 

Mr. Lisuman. Do you know Mr. Warren Baker? 

Mr. Desvernine. Very well. 

Mr. Lisoman. How long have you known Mr. Baker ? 

Mr. Desverntne. About 7 years. 

Mr. Lisuman. Did you have meetings with Mr. Baker which per- 
tained to the application of Television City, Inc. ? 

Mr. Desverntne. I did. 

Mr. Lisuman. Mr. Chairman, I have a series of letters or corres- 
pondence which I would like this witness to identify as preliminary 
to having them incorporated in the record. 
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The CuarrMAN. Very well. You may proceed. 

Mr. Lisuman. Mr. Desvernine, I am handing you a letter on the 
letterhead of the Motion Picture Association, signed by Mr. Edward 
Cooper, addressed to you, dated August 18, 1952, and ask if you can 
identify and corroborate that this letter was received by you. This 
isa photostatic copy. . 

r, DesveRNINE. Yes; I gave you the original from my files. 

Mr. Liasuman. Mr. Chairman, I would like to have this letter 
which has been identified introduced in the record at this point. 

The Cuarrman. It has to do with the television in Pittsburgh? 

Mr. Lisuman. Yes, sir. 

The CuarrMAN. Let it be received for the record. 

(The letter referred to, Mr. Cooper to Mr. Desvernine, dated 
August 18, 1952, follows :) 


MOTION PICTURE ASSOCIATION OF AMERICA, INC., 


Washington, D.C., August 18, 1952. 
Mr. Raout E. DESVERNINE, 


Washington, D.C. 

Deak Mr. DESVERNINE: I thought you might be interested in the latest devel- 
opments in the television situation in Pittsburgh. As you recall, Pittsburgh 
has been allocated three channels, channels 2, 11, and 13. Channel 13 is re- 
served for education so it cannot be considered for the purpose of a commercial 
station. Channel 2 is the channel assigned to the Du Mont Station, WDTV. 
Thus far, there are at least three applicants for channel 11, Pittsburgh radio 
stations KDKA, WWSW, and WJS. 

Further, as you know, there has been a great hue and cry about a city the 
size of Pittsburgh being limited to two television stations, and court actions 
have been filed which had as their purpose to require the Commission to make 
at least one additional VHF channel assignment to Pittsburgh. Now, through 
the intercession of Mayor David Lawrence, it has been proposed to the Com- 
mission that channel 4 be assigned to Irwin, which is 17 miles away but 
which would meet the Commission’s requirement that no cochannel be assigned 
closer than 170 miles from another channel. The facts show that an assign- 
ment of channel 4 to Irwin would place it 170 miles from Buffalo’s WBEN-TY, 
171 miles from Washington’s WNBW, and 177 miles from Columbus’ WLWC. 

It is virtually certain that the Commission will take this way out and that 
there will be an assignment of channel 4 to Irwin. This will open the door to 
further applications for a Pittsburgh station. 

Best regards. 

Sincerely, 
(Signed ) Ed, 
(Typed) Epwarp Cooper. 


Mr. Lisuman. I now hand you another photostatic copy of a letter 
dated August 19, 1952, which you sent to Mr. Edward Cooper, and 
ask if you can identify this as the letter you so sent. 

Mr. Desvernine. I probably wrote that letter, yes. I say I prob- 
ably wrote that letter. That is my signature on it. I don’t recall the 
letter, that I have it in my file here, but I probably wrote it. I would 
not deny that I wrote that letter. 

Mr. Lisuman. I want to be certain about this matter, if you could 
consult with your file. This came from your file. 

Mr. Desverntne. What is the date? 

Mr. Lisuman. These letters came from your file, but we wish to be 
certain. 

Mr. Desvernine. Yes. Yes,that’sright. I identify it now. 

Mr. Lisoman. Mr. Chairman, I would like to read this letter into 
the record. 
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The CuarrmMan. You may proceed. 

Mr. LisHMAN (reading) : 

AvGuUST 19, 1952. 
Mr. Epwarp Cooper, 
Motion Picture Association, 
Washington, D.C. 


My Dear Ep: Thanks very much for your letter of August 18. I have sent it 
to my Pittsburgh clients. Confidentially, they have not filed an application yet 
but have rather been sitting back and watching developments. I will say that 
they are working through Mayor David Lawrence. You can make your ow 
assumptions. 

I will be in touch with you very shortly as the idea which we discussed seems 
to be increasing in interest. 

It was very nice of you to keep me in mind. We should have luncheon soop, 

Warm personal regards. 

Very sincerely yours, 
Raovut BE. Desverning, 


Mr. Desvernine, I will hand you a photostatic copy of a letter dated 
January 13, 1954, addressed to Mr. Earl F. Reed, over your signature, 
and ask if you can identify this as coming from you. 

Mr. DesverntnE. Ido. ; 

The Cuarrman. Let it bé received. 

(The letter referred to, Mr. Desvernine to Mr. Reed, dated Janu- 
ary 13, 1954, follows :) 


JANUARY 13, 1954, 
Ear F. REEp, Esq., 


Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 


My Dear Ear_: Warren Baker tells me that the first notification letter wil} 
issue to the other Pittsburgh station in about 7 days and to your station in 15 
to 20 days. You know that this is just a letter of notification, that the Commis. 
sion will not further consider the application without hearings before an exam- 
iner. In other words, that the Commission will not act without hearings before 
an examiner and an examiner’s recommendation. 

Hearings, after letter of notification, are scheduled for approximately 60 days 
thereafter ; a 30-day period given to reply to the letter and then, as Warren Baker 
indicated to us, it is hoped that during the other 30 days in preconference hear- 
ings, some stipulation of facts can be agreed on so as to narrow the issues and 
shorten the hearings. 

At any rate, in the next 2 weeks the Pittsburgh area will be under considera- 
tion. The examiners are moving more rapidly than originally anticipated, so 
that it should not be too long before we will be scheduled for hearings. 

Warm regards. 

Very sincerely yours, 
RaAouL FE. DESVERNINE. 

Mr. Lisuman. I will now hand you, Mr. Desvernine, a photostatic 
copy of a letter dated February 20, 1954, from Mr. Reed, addressed to 
you, and ask if you will identify this. 

Mr. Desvernine. I do. 

The CuarrMan. Let it be received. 

(The letter referred to, Mr. Reed to Mr. Desvernine, dated February 
20, 1954, follows :) 
TuHorP, REED & ARMSTRONG, 
Pittsburgh, Pa., February 20, 1954. 
R. E. DESVERNINE, Esq,., 
Washington, D.C. 
Dear GENE: I greatly appreciated the information you got from Mr. Baker 


about the prospective date that we would receive our McFarland letters in rela- 
tion to our TV application. The letters came almost exactly as he predicted. 
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We are filing our amendments to our application on the 26th and I hope you 
will keep us posted on any information you can get and also tell Baker how 
tly I appreciate his help. : 

J am going back to Florida on the 26th, but if I can arrange it I may get to 
Washington a day next week to talk to you about a number of matters. I will 
pein touch with you by telephone at any rate. 

Yours very truly, 
EarkL F. REEp. 

Mr. Lisuman. I will now hand you a photostatic copy of a letter 
dated April 5, 1954, addressed to Mr. Reed over your signature, and 
ask that you identify it. 

Mr. DesverniInE. While we are on the subject of these letters, I 
don’t think you ever returned the originals to me, have you? 

Mr. Lisoman. What is that, sir? 

Mr. Desvernine. I don’t think you returned the originals to me. 
You got them photostated, got your receipt for them, but I don’t 
think you have ever returned them to me. 

Mr. Lisuman. They will be returned to you, Mr. Desvernine. 

Mr. DesvERNINE. I identify that. 

The CuairMAN. Are you raising a question, Mr. Desvernine, as to 
the photostatic copies being presented instead of the originals? 

r. DEsvERNINE. No, I do not. 

The CHarrman. Who has the originals? Do we have them in our 
files ? 

Mr. Lisuman. Mr. Eastland can answer that. 

The CuarrmaNn. The staff seems to have been under the impression 
they had been returned to you, and, of course, they will be. 

Mr. DesveERNINE. I am not raising any question as to the authenticity 
of these photostats. I just want to be sure that I get my original 
letters back. 

The CHairMAN. We will see that you get them back. 

Mr. Lisoman. I introduce the April 5 letter, Mr. Chairman. 

The CuHarrMan. It will be received. 

(The letter referred to, Mr. Desvernine to Mr. Reed, dated April 5, 
1954, follows :) 


AprIL 5, 1954. 
Ear F. Reep, Esq., 


Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 


My Dear Ear: I had luncheon with Warren Baker Saturday. He told me 
to alert you that you would be receiving your 30-day notice any day now as soon 
as they received some additional requested data from one of the applications. 
This will mean that your hearing will be set for 30 days after date of notice 
and the calendar is up to date. Other applications can be filed within this 30 
days. None thereafter. 

As you know, the opening hearing is in the nature of a “prehearing conference” 
in which issues are defined and prescribed, stipulation of as many facts as 


possible sought, etc., so as to limit the scope of the hearings as much as 
practical. 


Warm regards. 
Sincerely, 


Raout E. DESVERNINE. 
Mr. Lisuman. I show you another photostatic copy of a letter dated 
June 24, 1954, addressed to Mr. Reed over your signature, and ask that 
youidentify it as being correct. 
Mr. Desvernine. I identify it. 
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Mr. Lisuman. Mr. Chairman, I would like to read this letter into the 
record. 

The CuatrMan. Go ahead. 

Mr. LisHMAN (reading) : 

JUNE 24, 1954. 
Mr. Eart F. REEp, Esq., 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 

My Dear Ear: I would recommend your running over to Washington to talk 
with Warren Baker. 

It seems that in the hearings now going on before Senator Potter's subcom. 
mittee on the FCC of the Senate Commerce Committee, certain policies goverp. 
ing television are being considered under pressure from certain groups which 
could adversely affect your prospect, along with all others similarly situated, 
If these considerations should find expression in the committee’s report, they 
would greatly influence the FCC. 

I am not free to write the whole story. Anyway, you should hear it firsthand, 

It might be that Warren will start a 2-week holiday, beginning the July 4 week. 
end. 

Warren views the matter seriously. I hope I am not acting too mysteriously, 
You understand. 

Sincerely, 
Raout E. DeEsverntyg, 


I show you a photostatic copy of a letter dated May 21, 1956, ad- 
dressed to Mr. Reed over your signature and ask for identification. 

Mr. DesverNine. I identify it. 

Mr. Lisuman. Mr. Chairman, I would like to read this letter into 
the record. 

The CuarrMan. Very well. 

Mr. LisHMAN (reading) : 


May 21, 1956. 
Eart F. REEp, Esq., 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 

My Dear Ear: Our friend tells me that time to file exceptions to the exam- 
iner’s report has been extended by unanimous consent of the parties. This was 
proper procedure in view of the fact that such an extension is necessary in the 
light of the new facts. He advises, however, that you file your “new facts” as 
soon as possible to avoid further delay and the uncertainty as to what can 
develop the longer the matter is delayed. He says that the docket does not 
show your filing as yet. He is watching it as he wants “to move in” as soon as 
the matter is before the Commission. 

Unfortunately, I will not be in Washington while you are here to attend the 
meeting of the institute. I am going up to New York with E. T. to attend the 
American Iron and Steel Institute, as I do every year. I feel that these con- 
tacts are useful to us. 

I will be in Washington, however, Friday morning. You can reach me in 
New York either at the New York office or at my apartment, 50 Sutton Place 
South, Eldorado 5-4115, same number as before moving. 

Warm personal regards. 

Sincerely, 
RAovut E. DESVERNINE. 


Mr. Desvernine, could you identify the friend, “our friend,” that 
is referred to in this letter ? 

Mr. Desvernine. Yes; I meant Mr. Baker. 

Mr. Liasuman. I show you a photostatic copy of a letter dated No- 
vember 30, 1956, addressed by you to Mr. Earl F. Reed, and ask that 
you identify it. 

Mr. Desverntne. I identify it. 

Mr. Lisuman. Mr. Chairman, is this letter received ? 
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The CuHarrMAN. Yes; having been properly identified, it will be 
received. ; 

(The letter referred to, Mr. Desvernine to Mr. Reed, dated Novem- 
ber 30, 1956, follows :) 


WASHINGTON, D.C., November 30, 1956. 
Part F. Reep, Esq., 
Thorpe, Reed & Armstrong, 
Pittsburgh, Pa. 


My Deak Earc: I assume with your hearings on Friday the 14th you will 
probably arrive here the evening of Thursday the 13th. 

I'll reserve Thursday evening so that I can have the pleasure of dining with 
you. I’ll probably be in New York just for the day Tuesday the 11th but will 
be back Wednesday if you should come over a day sooner. 

I have tried to do everything I can to prevent any further adjournment and 
also have done all the other things that you know about. 

I do not let myself be anything but hopeful of your success. 

Warm personal regards. 

Sincerely yours, 
(Signed) Gene, 
(Typed) Raoun E. DESVERNINE. 

The CuHarrMan. Mr. Warren Baker referred to in these letters is 
the same Warren Baker that is General Counsel for the Commission; 
is that right? 

Mr. DesverNINE. That’s right. 

The CuarrmMan. Was he General Counsel at the time of these com- 
munications ? 

Mr. Deserntne. Thesame Mr. Baker, Mr. Warren Baker. 

The Cuarrman. I say, was he the General Counsel at the time of 
the writing of these letters in which he is referred to? 

Mr. DesveRNINE. He was the General Counsel. 

The CHarrMaAn. Even in 1954? 

Mr. DesverNINE. No, not in 1954. 

The CHarrMAN. What was his status then ? 

Mr. DesverNINE. In 1954 I think he was with the CAB. I think 
he was Commissioner Ryan’s administrative assistant. 

Mr. LisumMan. I show you a photostatic copy of a letter dated De- 
cember 11, 1956, addressed to Mr. Reed over your signature and ask 
that it be identified by you. 

Mr. Desvernine. I identify it. 

Mr. LisuMan. I would like to have this letter received for the rec- 
ord. 

The CuamrMan. Let it be received. 

(The letter referred to, Mr. Desvernine to Mr. Reed, dated Decem- 
ber 11, 1966, follows :) 


WASHINGTON, D.C., December 11, 1956. 
Bart F. REED, Esq., 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 

My Dear Ear: I had dinner with Warren Baker the other night and he told 
me to say to you that if you would like to chat with him before the hearing he 
would be glad to join us at dinner Sunday evening, December 16. 

Looking forward to seeing you, 

Sincerely yours, 
(Signed) Gene, 
(Typed) Raout E. DESVERNINE. 


Mr. LisomMan. I show you a photostatic copy of a letter dated 
July 19, 1956, addressed to Mr. Reed over your signature and ask if 
itcan be identified by you. 

32090—59—pt. 13 —15 
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Mr. Desvernine. Yes. I identify it. 
Mr. Lisuman. I would like to read it into the record. 


_ Itis dated July 19, 1956, addressed to Earl F. Reed, Esq. [Read. 
ing: | 

My Dear Earv: I can’t tell you how disappointed I am in the decision of the 
Commission. 

I recommend that you have a conference early with Warren Baker before 
definitely proceeding and I don’t think you should delay too much in arrjyj 
at a decision as to your procedure as it might be that action should be takep 
before the Commission makes its first step. 

I will be at my New York apartment tomorrow (Friday) and Saturday ang 
back Sunday night and available here all next week. 

Frankly, I am not only disappointed in the decision but I am perplexed by 
the peculiarity of the action and wonder if we haven’t possibly slipped. 

Let me hear from you. 

Warm personal regards. 

Sincerely yours, 
RAOUL FE. DESVERNtNE, 


I show you a photostatic copy of a letter dated April 12, 1957 
marked “Personal,” addressed to Mr. Warren E. Baker, over your 
signature, and ask for it to be identified. P 

Mr. Desvernine. I identify it. 

Mr. Lisuman. Mr. Chairman, I would like to have this letter of 
April 12, 1957, introduced in the record at this point. 

The CuarrMan. Let it be received. 

(The letter referred to, Mr. Desvernine to Mr. Baker, dated April 
12, 1957, follows :) 


APRIL 12, 1957, 
[Personal] 
Mr. WARREN E. BAKER, 
General Counsel, Federal Communications Commission, 
Washington, D. C. 

My Dear WARREN: If you should want to reach me, I will be at my New York 
apartment, telephone number Eldorado 5-4115, Saturday and Sunday and all 
day Monday. 

If you have time to check in on the situation, and are informed before Monday 
at 3 p.m., telephone Earl Reed collect, Miami Beach, Union 6-5319; otherwise, 
get in touch with me right after lunch Tuesday the 16th here in Washington. 

As you probably know, the examiner decided against us giving the station to 
Hearst. 

I think that Earl is planning to be in Washington this coming week, Wednes- 
day and Thursday. I know he would like to see you for a few moments, but 
at your convenience. 

Sincerely yours, 
RAouL E. DESVERNINE. 


Mr. Lisuman. I show you a photostatic copy of a letter dated April 
23, 1958, addressed to the Honorable Frank Cunningham, Depart- 
ment of Justice, over your signature, and ask if you can identify 
it. 

Mr. Desvernine. Ido. I identify it. 

Mr. Liasuman. Mr. Chairman, I would like to have this letter of 
April 23, 1958, introduced in the record. 

he CHarrMANn. Let it be received. 

(The letter referred to, Mr, Desvernine to the Honorable Frank 

Cunningham, dated April 23, 1958, follows :) 
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APRIL 23, 1958. 
Hon. FRANK CUNNINGHAM, 


Department of Justice, 
Washington, D.C. 

My Deak Mr. CUNNINGHAM: In consulting my telephone bills for June 1957, 
I find that I had no telephone calls to Pittsburgh from May 29 to June 6, 1957. 
I was in New York from Thursday, May 30, to Sunday, June 2. I returned to 
Washington Sunday night, June 2. I attended the FCC hearings Monday, 
June 3, from 10 a.m. to 1 pm. I was at the June 3 Mayflower luncheon from 
1:15 to around 4 p.m. But when testifying this morning. I had completely for- 
gotten that I went to Pittsburgh at 4 p.m. Monday on the National Steel plane 
with Earl Reed, and Echels, Wolf, Jr., and Warren and Mrs. Baker. 

We took Mr. and Mrs. Baker along as he was making a speech in Pitts- 
purgh Tuesday, June 4, at noon before some broadcast association. I was 
certain then in my mind that my Pittsburgh trip was June 11 instead of June 
3, but I find I was mistaken. 

Consequently, I did not telephone Mr. Reed or Mr. Baker on June 8, as I 
was with them from 4 p.m. en route to Pittsburgh. I must have asked Mr. 
Baker on the plane as to the legal effects of the tie vote and the subsequent 
procedure. I could not have seen or talked with Eckels in Washington June 
4as I was in Pittsburgh. Earl Reed must have given me the information I 
attributed to Echels. 

I did not see Mr. Baker in Pittsburgh on Tuesday the 4th as he was busy 
with the trade association meeting until he left Pittsburgh in the afternoon 
of the 4th. I left Pittsburgh for Washington June 5. 

My visit to Pittsburgh was solely in connection with some professional mat- 
ters for Mr. E. T. Weir, then chairman of National Steel, who at the time was 
critically ill. He died the end of June. 

My recollection of these precise times is naturally not accurate as I was not 
acting directly or indirectly for Television City and I had no responsibility 
or particular concern as to the details of what was going on. 

I trust this puts the record straight. 

During the month of June 1957 my telephone bills show telephone calls to 
Pittsburgh (not all to Reed) June 6, 12, 15, 18, and 20, all on company busi- 
ness, although when talking with Mr. Reed it is quite possible I could have 
inquired how Television City was progressing. 

Sincerely yours, 
RAOUL E. DESVERNINE. 

Mr. Lisuman. Mr. Desvernine, with reference to the last letter of 
April 23, 1958, addressed to Mr. Cunningham, of the Department of 
Justice, was it the purpose of this letter to correct certain testimony 
that you had given before the grand jury ? : 

Mr, Desvernine. That’s correct. 

Mr. Lisuman. In the third paragraph of the April 23, 1958, letter 
just introduced in evidence it reads as follows: 

Consequently, I did not telephone Mr. Reed or Mr. Baker on June 8, as I was 
with them from 4 p.m. en route to Pittsburgh. I must have asked Mr. Baker 
on the plane as to the legal effects of the tie vote and the subsequent procedure. 


I could not have seen or talked with Eckels in Washington June 4 as I was in 


Pittsburgh. Warl Reed must have given me the information I attributed to 
Bckels. 


As I understood your testimony earlier today, you had no discussion 
onthe plane trip concerning this 3-3 tie vote. 

Mr. DesvernineE. That’s correct. 

Mr. Lisuman. How do you reconcile the statement in thi 
ao us letter of 

r. DesverNInE. The same way as I reconcile the testimon 

before the grand jury. I was confused as to the dates. Pit a 
records before me and when I went back to my office and consulted m 
records I immediately advised Mr. Cunningham, and, as I testified 
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here today, when I reconstructed in my own mind the happenings of 
June 3 by reference to office memorandums and everything I have, I 
now got the story straight. 

Mr. Lisuman. Is it a fact or is it not a fact, that you did discuss 
the 3-3 tie vote with Mr. Baker on the plane trip ¢ 

Mr. Desvernine. I did not discuss it with him on the plane trip, 
I did not know the tie vote at that time, according to my knowledge at 
the present time. 

Mr. Lisuman. Then this statement in the April 23, 1958, letter 
needs correction again ? 

Mr. DesverninE. That’s right, it does. 

Mr, Lisuman. Mr. Chairman, I have no further questions. 

The Cuatrman. Mr. Williams, do you have any questions? 

Mr. Witurams. Mr. Desvernine, how long have you known Mr 
Baker? 

Mr. Desvernine. I testified about 7 or 8 years. 

Mr. Wituiams. Seven or eight years? 

Mr. DesverniIneE. Yes, back to about 1952, I should say. 

Mr. Wiix1ams. When you first met him I believe he was with the 
CAB; is that right? 

Mr, Desvernine. He was with the CAB. He was the administra. 
tive assistant to Commissioner Ryan at the time, I think. 

Mr. Witu1ams. Do you recall when Mr. Baker was appointed to his 
position with the FCC, when he left the CAB and went to the FOC? 

Mr. DesverninE. That’s correct. 

Mr. Witutams. I say, do you recall approximately when that was! 

Mr. Desvernine. About 2 years ago, I should say. 

Mr. Wuu1aMs. About 2 years ago. 

Mr. DesvernINE. About 2 years ago, yes. 

Mr. Witu1ams. Did you assist Mr. Baker or did you recommend 
Mr. Baker to anyone for this appointment with the Federal Com- 
munications Commission ? 

Mr. Desvernine. No, I did not. I don’t mind telling you exactly 
how that came about. 

I think Mr. Baker was under consideration several years previously 
for an appointment to a commissionership and I was with Mr. Len 
Hall one morning and he said to me “By the way, there is a vacancy 
now in the General Counselship of the FCC and we are looking fora 
very good lawyer, and I was thinking of Mr. Baker. Would you 
recommend him ?” 

And I said, “Most heartily,” and I think Mr. Baker called on Mr. 
Hall and that resulted in the appointment. But I was only a letter 
earrier of Mr. Hall’s message to Mr. Baker. 

Mr. Witu1aMs. Do you practice before the Federal Communications 
Commission ? 

Mr. DesverNIneE. Never. 

Mr. Wiutiams. You never have? 

Mr. Desverntne. I never have. 

Mr. Wiiu1aMs. You do practice before the CAB, I understand. 

Mr. Desvernine. That is correct. 

Mr. WituraMs. That is all. 

The Cuarmman. Mr. O'Hara. 


0 ee 





Mi 


help 
Pitt 
was 


to d 
“ 

M 
by t 


upo! 
ther 


& 
ad 


ll ——l allel 


the 
Lav 








1s 
‘9 








REGULATORY COMMISSIONS AND AGENCIES 5131 


Mr. O’Hara. Mr. Desvernine, if I could call your attention to your 
letter of August 19, 1952, addressed to Mr. Edward Cooper of the 
Motion Picture Association, Washington, D.C. 

Mr. Desverntne. I haven’t got acopy of that here. 

Mr. O'Hara. Do you have a copy? 

Mr. DesverNiNE. I haven’t got a copy here. 

Mr. O'Hara. Would you let him have a copy of that letter, Mr. 
Lishman ? 

Mr. Lisuman. What is the date of that letter, Mr. O'Hara? 

Mr. O'Hara. August 19,1952. It is exhibit B [handed]. 

[note that you say in speaking of your people: 
Confidentially, they have not filed an application yet but have rather been sitting 
pack and watching developments. 
Then you go on tostate [reading]: 


I will say that they are working through Mayor David Lawrence. You can 
make your own assumptions. 

That rather intrigues me, Mr. Desvernine. What did you mean 
by “working through Mayor David Lawrence” and “you can make 
your own assumptions”? What did you mean by that? 3 

Mr. Desverntne. Mayor Lawrence, it should be said, not to give 
any wrong impression of the mayor. 

Mr. O'Hara. That is why I brought it up. 

Mr. Desvernine. He has always been intensely interested in getting 
more radio stations in Pittsburgh. 

Mr.O’Hara. Television, you mean ? 

Mr. DesverNINE. He regarded it as essential. A city of that mag- 
nitude covering that metropolitan area with only one television station 
was inadequate and he has been interested in that and interested in 
helping anybody that was interested in getting a television station in 
Pittsburgh. While he had no interest with any particular group, he 
was interested with everybody. 

Mr. O’Hara. What I was trying to get at was: What was he going 
todo? How was it going to be possible for Mayor Lawrence to do 
anything except through the FCC? Is that not the situation 

Mr. DesverNINE. Well, I don’t know. 

Mr. O’Hara. A license for another station would have to be granted 
by the FCC. Do you know whether Mayor Lawrence was working 
upon certain Commissioners in the FCC to get another station up 
there? 

Mr. Desvernine. I don’t know. I know nothing about it. 

Mr. O’Hara. You know that he did actually intercede with one of 
the Commissioners, did he not ? 

Mr. Desvernine. That is right. 

Mr. O'Hara. Do you know whether or not he did 

Mr. Desvernine. I do not. 

Mr. O’Hara. You do not know that of your own knowledge? 

Mr. Desverntne. No; I donot, of my own knowledge. 

Mr. O’Hara. It appears from the testimony previously given to 
the committee that that is the fact and when you speak of Mayor 
Lawrence, “working through Mayor Lawrence,” you naturally would 
assume that he would be working through the FCC; is that correct? 
Mr. Desverntne. That is coriect; yes. Well, he would have to 
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work through the FCC in the sense that that is the only place you 
can get a license from. 

Mr. O’Hara. That is correct. I thought that was kind of obvious 
myself. 

Now, as to your letter of June 24, 1954, to Mr. Earl F. Reed, do you 
have a copy of that letter ? 

Mr. Desvernine. I haven’t got a copy [handed]. 

Mr. O’Hara. Would you refresh your recollection by looking that 
over, Mr. Desvernine? You state in that letter in the third para. 
graph [reading] : 

I am not free to write the whole story. Anyway, you should hear it first. 
hand. 

What do you mean by that statement, Mr. Desvernine? 

Mr. DesverntnE. Well, I assume I meant at the time that I didn’t 
have any free time to write it because it was a long story and it. was 
all part of Senator Potter’s subcommittee record and would require 
reading all of that record in order to understand it fully, and T wasn’t 
going to send a memorandum on it. I thought, Well, when the story 
comes down we can discuss it; he can read it. : 

Mr. OHara. Was it what you were going to discuss or was it that 
Mr. Reed should discuss it with Mr. Warren Baker? Is that what 
you meant in that letter? 

Mr. Desverntne. Yes; in order to get his slant on the suggestion 
from a practical point of view. 

I don't recall. It had a great deal to do with the educational tele- 
vision stations and the others and keeping them in balance and it 
went to the whole policy in the television industry. 

Mr. O’Hara. In what manner did you think that might affect 
Pittsburgh television ? 

Mr. DesveRNINE. It would affect everybody in the television busi- 
ness. If any legislation was proposed it would affect everybody in 
the business. 

Mr. O’Hara. Do you know whether Mr. Reed did arrange to meet 
with Mr. Baker ? 

Mr. Deserving. I know that they did not discuss it. 

Mr. O’Hara. They did not. That is all, Mr. Chairman. 

The Cuarrman. Mr. Mack. 

Mr. Mack. Mr. Desvernine, have you been a business associate of 
Mr. Baker at any time? 

Mr. Desverntne. Never. 

Mr. Mack. This is all social ? 

Mr. Desverntne. I have had no business relations with him at all. 
They have been entirely social except the first contact with him wasa 
matter that I had before the CAB. That was in charge of Commis- 
sioner Ryan and the Commissioner told me to talk to Mr. Baker who 
was working on it for him as his assistant. 

Mr. Mack. But you considered that as a social contact ? 

Mr. Desvernine. Yes; we have one occasionally. We have gone to 
football games together. 

Mr. Mack. I am talking about this CAB matter. 

Mr. Desvernine. No; that was not a social contact. That was a 
single exception of a business matter that I had with Mr. Baker. 
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Mr. Mack. That was the only business transaction you have ever 
had with him? ; 

Mr. Desverntne. That was the only business transaction I have 
ever had with him. * <0t 

Mr. Mack. All of your other meetings were entirely social; is that 
right ? ; 

Mr. Desvernine. Entirely. 

Mr. Mack. I understood you to say that you suggested Mr. Baker 

9 to see Len Hall. 

Mr. DesvernineE. Well, yes. I didn’t introduce him to Len Hall. 
T said Len Hall said that there was a vacancy in the counselship and 
he wanted to know if Mr. Warren Baker would not be a good man 
for that appointment, and was he available and I said, “Well, I will 
ask him,” so I asked Mr. Baker and he said he was, and I told him to 

tin touch with Mr. Hall and he got in touch with Mr. Hall. 

Mr. Mack. Mr. Hall came to you asking if Mr. Baker—— 

Mr. DesverniNneE. He didn’t come to me, I was sitting in his office 
discussing some other matters and he suddenly said: 

Well now, there was question in regard to Warren Baker that has been up 
before as to whether or not he was eligible for appointment to a commissioner- 
ship and now we have got this opening in the FCC as General Counsel and I 
wonder if he is available for it, and if he would be a good man. 

Mr. Mack. Who brought it up the first time? 

Mr. DesveRNINE. At this meeting that day ? 

Mr. Mack. No; at a previous meeting evidently it was suggested 
that Mr. Baker might be a logical one to appoint as a Commissioner 
in the FCC. 

Mr. DesverNtne. I don’t know. 

Mr. Mack. You were aware—— 

Mr. Desvernine. I knew it was under consideration but I don’t 
know who proposed Mr. Baker. 

Mr. Mack. Evidently both you and Mr. Hall knew that it was 
under consideration before. 

Mr. Desvernine. That is right. 

Mr. Mack. But you did not discuss it with Mr. Hall or anyone else 
on any other occasion. Did you ever discuss this matter with Mr. 
Hall on any other occasion ? 

Mr. DesverNniN». Discuss what ? 

Ican’t hear you. Iam sorry. 

Mr. Macx. My question is—— 

Mr. Desvernine. On this appointment all I did was, as I said, I 
would find out if Mr. Baker was available, and I did that by askin 
Mr, Baker and telling Mr. Baker to communicate with Mr. Hall, 
which he did. 

That resulted, I assume that is what resulted in his appointment. 

Mr. Mack. I was trying to determine if you had discussed with 
Mr. Hall the possibility of Mr. Baker being appointed as a Com- 
missioner. 

Mr. Desverntne. No. 

Mr. Mack. You had never discussed that prior to this meeting, but 
you were of the opinion that Mr. Hall appointed Mr. Baker as the 
General Counsel at the FCC? 

Did you hear my question ? 
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Mr. Desvernine. No; I don’t understand your question. 

I don’t know how Mr. Hall went about to get Mr. Baker appointed 
what steps he took, or anything. I only know the conversation I 
with him. 

Mr. Mack. But you were of the opinion that Mr. Hall made the 
appointment ? 

Mr. Desvernine. Not made the appointment, but might be instry- 
mental in obtaining it. 

Mr. Mack. In arranging the appointment? 

Mr. Desvernine. In having the appointment made; yes. 

Mr. Mack. Mr. Hall was chairman of the Republican Nationa] 
Committee at the time? 

Mr. Desvernine. At that time; yes. 

Mr. Mack. It was your understanding that he arranged for the 
appointment of Mr. Baker as General Counsel for the FCC? 

Mr. Desverntne. Well, that I can’t say. Now you are asking me 
to go one step further. That is a conclusion. I don’t know. 

Mr. Mack. Well, Mr. Chairman 

Mr. Desvernine. I don’t know if there were other people in the 
situation or not. 

Mr. Mack. I think this is very interesting but I have no further 
questions at this time. 

Mr. Wriu1aMs (presiding). Mr. Moulder. 

Mr. Movutper. I have only one question. In order to clarify the 
position that Mayor Lawrence was in, the contacts that he had 
with the Commission that were mentioned, was that on behalf of an 
particular applicant or was it for the granting of a license or an - 

itional channel for Pittsburgh ? 

Mr. Desverntne. Do you mean these letters here? 

Mr. Movunper. Yes. 

Mr. Desverntne. Some of these letters refer to this station and 
others don’t refer to this station. 

Mr. Movutper. I did not understand. 

Mr. Desvernine. I say some of the letters that have been intro- 
duced that I identified refer to the particular application for this 
station. Other letters, such as the Cooper letters, have nothing to 
do with that. They are several years before an application was 
filed or thought of. 

Mr. Wiutams. Did you understand the question, Mr. Desvernine? 

Mr. Desvernine. I probably didn’t hear it. 

Mr. Wiuiams. I do not think you gave him a complete answer to 
his question. 

Mr. Desvernine. I probably didn’t hear it, if you will excuse me. 

Mr. Movutper. The question was, Was Mr. Lawrence’s intervention 
in behalf of the particular applicant or was it in behalf of getting a 
station allocated to Pittsburgh ? 

Mr. Desverntne. I couldn’t answer that. I don’t know. I would 
say not. Idon’t know. 

r. Mounper. You do not know? 

Mr. Desverntne. I don’t know, no. 

Mr. Movutper. That is all. 

Mr. Wruiams. Are there any further questions? 

Mr. Lishman ? 
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.LisHMaNn. I have no questions. 

Mr Wuu1aMms. Thank you very much, Mr. Desvernine. 

You may be excused, Mr. Desvernine. 

Is Mr. Slaughter here ? 

Do you solemnly swear that the testimony you are about to give the 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ¢ 

Mr. StavecutTer. I do. 

Mr. Witu1aMs. Will you identify yourself for the record, please, 
sir? 


TESTIMONY OF HARRISON T. SLAUGHTER, PARTNER IN THE FIRM 
OF PIERSON, BALL & DOWD, WASHINGTON, D.C. 


Mr. Stavcnter. My name is Harrison T. Slaughter. I am a part- 
ner in the firm of Pierson, Ball & Dowd, Ring Building, Washington, 
Pie Lisuman. Mr. Slaughter, you did not attend the June 3, 1957, 
oral argument before the Commission in this case, did you? 

Mr. Staveuter. I did not. 

Mr. Lisuman. Did you attend the meeting in the Mayflower Hotel 
on the afternoon of that day ? 

Mr. Stavcurter. I did not. 

Mr. Lisuman. When did you first hear of the 3-to-3 vote? 

Mr. Staucuter. I can’t precisely state exactly when it was but I am 
almost certain it was sometime on June 4, the day after the argument. 

Mr. Lisuman. Do you recall from whom you heard this? 

Mr. Stavcuter. I am pretty certain, I heard it from Mr. Pierson. 

Mr. Lisoman. Mr. Pierson ? 

Mr. Stavcuter. Mr. Pierson, I am pretty certain it was. 

Mr. Lisoman. On June 4, 1957, did you and Mr. Pierson have dinner 
with Mr. Eckels? 

Mr. StaucuTer. We did. 

Mr. Lisuman. Did you discuss the fact that Mr. Eckels had re- 
turned to Washington in order to “put out the fire” ? 

Mr. Staueurer. Yes, sir. Mr. Eckels told me, gave me a résumé of 
what had taken place. 

Mr. Lisuman. Did Mr. Eckles state that Mr. Reed had received a 
telephone call from an unidentified person who had relayed a message 
from Mr. McConnaughey that he would vote for channel 4 if Mr. 
Sutton received a retainer, and that Mr. Reed had been given a dead- 
line of 24 hours in which to do something about it? 

Mr. Siavucurer. That was substantially it. I don’t recall that 
Mr. Eckels said Mr. Reed received a telephone call. 

I believe he said that he had received word—it is his understanding 
that Mr. Reed had received word to that effect. 

Mr. Lisuman. At this dinner on June 4, was there any discussion 
as to who the intermediary was? 

Mr. Staveurer. I asked Mr. Eckels that several times and he said 
he did not know. 

Mr. Lisuman. You are quite positive that it wasn’t until the 4th 
of June 1957, that you first learned of this informal 3-to-3 tie vote? 

Mr. Suavcuter. I think that that is true. I am not positive but I 
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think it was true because I wasn’t at the argument. I did not see Mr, 
Eckels from the time of Sunday night until I believe it was on June 4, 

Mr. Lisuman. Did you see Mr. Pierson on June 3 after the ora] 
argument ? 

Mr. Staventer. Briefly, later in the afternoon, I believe I did. 

Mr. Lisuman. Was any mention made at that time of this 3-to-3 
tie vote? 

Mr. Staucurer. No mention that I can remember was made at that 
time. 

Mr. Lisuman. Can you name any person from whom you heard the 
rumor that Commissioner McConnaughey was soliciting this $50,000 
payment ? 

Mr. Stavuenter. I heard no rumor except what Mr. Eckels told me, 

Mr. Lisuman. Were you here during the testimony of Mr. Reed 
yesterday ? 

Mr. SiavucutTer. Yes, sir. 

Mr. Lisuman. Do you recall that Mr. Reed testified that the rumor 
was prevalent ? 

Mr. Staventer. Yes, sir. 

Mr. Lisuman. Yet you had never heard of it except from Mr, 
Eckels ? 

Mr. Staventer. I had never heard of it at that time. I heard of 
it—the first I heard some of those figures thrown around was this 
last March—March 1958, about the time the grand jury commenced 
its investigation. 

Mr. Lisoman. Do you have any knowledge whatsoever concern- 
ing who the person was that was the intermediary in this solicita- 
tion ? 

Mr. Staveuter. I have no knowledge. 

Mr. Lisuman. I have no further questions. 

Mr. Wiiuiams. Mr. Mack. 

Mr. Mack. I have no questions. 

Mr. Wriutams. Mr. O’Hara. 

Mr. O’Hara. [have no questions. 

Mr. Witu1ams. Thank you very much, sir. 

Mr. Lisuman. Mr. Peterson. 

Mr. Witu1aMs. Mr. Peterson, please, sir. 

Do you solemnly swear that the testimony you are about to give 
this committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Pererson. I do, sir. 

Mr. Witu1ams. Would you identify yourself for the record, please? 


TESTIMONY OF NAD A. PETERSON, ASSOCIATE ATTORNEY, 
PIERSON, BALL & DOWD, WASHINGTON, D.C. 


Mr. Pererson. My name is Nad A. Peterson. I am a lawyer and I 
am an associate attorney in the firm of Pierson, Ball & Dowd of this 
city. 

Mr. Lasuman. Mr. Peterson, did you attend the oral argument be- 
fore the Commission on June 3? _ 

Mr. Pererson. Yes, I did, Mr. Lishman. 
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Mr. LasumMan. Were you also present at the luncheon at the May- 
flower Hotel following that argument ? 

Mr. Peterson. Yes, I was. ; 

Mr. Lisuman. Did you stay there at that meeting during the 

noon ? 
oie Pererson. I stayed only for the luncheon. I don’t know how 
long the others may have stayed. ’ 

Mr. LisumMan. At that luncheon did you hear anything about this 
3.to-3 deadlock vote? { 

Mr. Pererson. I heard nothing about it. The first I recall of hear- 
ing about a 3-to-3 vote, I believe, was later in the week. 

Mr. LisoMan. Was it the next day, June 4? 

Mr. Pererson. I believe it was. I am not certain of that. 

Mr. Lisuman. On June 4, did Mr. Eckels make a statement to you 
about it # L ay. | 

Mr. Pererson. On the morning in the forenoon of June the 4th, 
while Mr. Eckels was waiting to see Mr. Pierson, Mr. Eckels came 
into my Office for a brief few minutes and he mentioned at that time 
to me that he thought—and this is the substance to the best I can 
remember it—that the then Chairman of the Commission wanted to 
be bought off, and that is the substance of the conversation because Mr. 
Pierson was then available and he met with Mr. Pierson following 
that, and I was not present in the meeting where Mr. Eckels and 
Mr. Pierson discussed the matter. 

Mr. Lisoman. Can you name any person other than Mr. Eckels 
who told you about this rumor that the Commissioner had attempted 
to obtain a retainer for granting channel 4 to Television City? 

Mr. Pererson. It wasn’t presented to me in that fashion, Mr. Lish- 
man. It was merely that Mr. Eckels thought that the then Chair- 
man of the Commission wanted to be bought off. There was no 
amounts mentioned. There was no methods mentioned. 

Mr, Lisuman. Did you ever hear this rumor from any person other 
than Mr. Eckels? 

Mr. Prererson. Well, my memory of this particular incident is 
clouded by subsequent events, and I must have heard rumors later 
on but, as of the time that we are speaking, that is all I knew about it. 

Mr. Lisuman. Do you recall the names of any persons who spoke 
to you about this rumor at any time? 

r. Pererson. Mr. Pierson asked me later to begin preparing drafts 
of instruments which would be needed in connection with any merger, 
and I can’t place that as to time, but I am reasonably certain that in 
that conversation there was an indication made that there had been a 
tie vote at the Commission. 

Mr, Lisuman. I am talking about the names of any persons at any 
time who mentioned to you that Mr. McConnaughey was soliciting 
this $50,000 payment. 

en. No, I cannot, other than the instance I have just 
related, 

Mr. Lisuman. Did you ever hear it at any time from any person 
other than Mr. Eckels and Mr. Pierson 2 

Mr, Prererson. I think I discussed it with Mr. Slaughter, but I 
heard it from no person outside of our firm other than Mr. Eckels. 

Mr. Lisuman. I have no other questions. 
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Mr. Wiiu1ams. Have you concluded, Mr. Lishman ? 

Mr. Lisuman. Yes. 

Mr. Wiuiams. Mr. Mack? 

Mr. Mack. I have no questions. 

Mr. Witu1ams. Mr. O’Hara? 

Mr. O’Hara. I have no questions. 

Mr. Wiuiams. Mr. Flynt? 

Mr. Fiynt. I have no questions. 

Mr. Wiutu1aMs. I have no questions. 

‘Thank you very much, sir. 

Mr. Pererson. May I be excused ? 

Mr. Wiu1aMs. Yes, sir. 

Mr. Pererson. Thank you. 

Mr. Wixu1aMs. Mr. Lishman informs me that he has a few matters 
that he needs some time to attend to between this time and the time 
the committee meets this afternoon, so that, by agreement of the mem- 
bers of the committee and the counsel, the committee when it adjourns 
will adjourn to meet again at 2 o’clock this afternoon at which time 
Mr. McCabe will be the first witness and, if we conclude with Mr. 
McCabe, at the conclusion of his testimony it is the intention of the 
Chair to call Mr. Sutton to the stand. 

The committee will stand adjourned until 2 o’clock. 

(Whereupon, at 11:40 a.m., the hearing was adjourned until 2 p.m. 
this same day.) 

AFTERNOON SESSION 


Mr. Wuu1aMs. The committee will be in order. 

Mr. Lishman, who is your first witness this afternoon ? 

Mr. Lisnman. Mr. Charles B. McCabe. 

Mr. Wuu1ams. Is Mr. McCabe here? 

Come around, Mr. McCabe. Will you be sworn, please, sir? 

Do you solemnly swear that the testimony you are about to give 
this committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. McCase. I do. 

ae. Wriutms. Will you identify yourself for the record, please, 

sir? 


TESTIMONY OF CHARLES B. McCABE, CHAIRMAN, RADIO AND 
TELEVISION COMMITTEE, THE HEARST CORP. 


Mr. McCase. My name is Charles B. McCabe. I am chairman of 
the radio and television committee of the Hearst Corp. 

Mr. Wiuu1AMs. I believe you havea statement, Mr. McCabe. Would 
you like to present that to the committee in the beginning? 

Mr. McCasz. If I may, sir. 

Mr. Witu1ams. Thank you,sir. You may proceed. 

Mr. McCase. Mr. Chairman and members of the committee, I ap- 
pear here today by invitation of the committee. I understand the 
committee’s purpose in inviting me was to permit me to comment on 
matters contained in Mr. Eastland’s statement read to the committee 
on September 23,1958. I refer to pages 23 through 36. On page 23, 
Mr. Eastland stated : 
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There may be some significance to two documents particularly, inasmuch as 
they seem to be of a personal nature and apparently were sent to the home of 
a former Federal Communications Commissioner. 

The documents referred to were a partial and incomplete draft of 
a letter to Chairman McConnaughey and a memorandum, the original 
of which was referred to in the draft letter as an enclosure. The 
original memorandum is, however, still in our files. 

The draft letter was never completed and never sent to Chairman 
McConnaughey, which explains why these documents were not found 
in the official files of the Federal Communications Commission. As 
is apparent from the face of the documents, the draft of the letter 
to Chairman McConnaughey was designed to acquaint the Commis- 
sion with the course of negotiations between Hearst and Television 
City, Inc., in connection with a merger of applications for a channel 
4 television station. 

The day before I started to draft this letter, a meeting between 
Messrs. Reed and Eckels and two members of the Wolf family in my 
office had been terminated, with Mr. Reed declaring that an offer 
I had made to him was unacceptable, that negotiations were at an 
end, and that he would so advise the FCC. I believed that the Com- 
mission should have our version of the negotiations as well as Tele- 
vision City’s version and was starting to draft a letter containing such 
a statement. 

Before I had completed it, Mr. Dempsey, our counsel, advised me 
that he and Mr. Pierson, counsel for Television City, had under con- 
sideration a proposal which Mr. Pierson was submitting to Mr. Reed, 
and Mr. Dempsey wanted to submit to me, on the basis of which 
negotiations could be resumed. 

r. Dempsey advised me that it would be premature to file a report 
of negotiations with the Commission, and that when and if it became 
necessary to file a statement concerning such matters, certain formali- 
ties should be observed. I did not, therefore, complete the draft. 

I understand that Mr. Brock, Hearst counsel in New York, advised 
Mr. Shacklett when my files were made available to him for your 
committee, that it was Mr. Brock’s opinion that these documents 
constituted an unfinished draft rather than office copies of correspond- 
ence with Chairman McConnaughey. 

Commencing on page 30 of Mr. Eastland’s testimony are copies 
of telegrams exchanged between Mr. Reed and me. These telegrams 
were sent to each member of the Federal Communications Commission 
and to counsel for each of the other applicants for channel 4. 

Mr. Eastland introduced these telegrams with the observation (on 
p.30) [reading] : 


To indicate some of the pressure which was apparently brought to bear in 
effectuating the merger this record should include— 

The negotiations in connection with the merger, insofar as dealings 
on the part of any of the applicants with the other applicants were 
concerned, were all at arm’s length. I believe it is accurate to say that 
each was vigorously pursuing his own interest. I know that we did 
not seek to put pressure — the Commission in connection with any 
merger negotiation, and I have no basis for believing or assuming that 
any of the other applicants did so. Our concern in advising the other 
applicants and the Commission of the status of the negotiations with 
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Television City was to insure that no one would blame us in the event 
the negotiations failed. 

There are two other matters that I want to mention. First, Mr. 
Eastland, on page 79 of his testimony, stated [reading] : 

WCAB received $55,000 for their expenses in addition to the other three appli- 
cants. This was by an agreement between the parties in their merger agreement, 

WCAE did not receive any repayment for its expenses and Mr, East- 
land’s statement is incorrect. I believe it arose from his misunderstand. 
ing of the terms of the merger agreement between Television City 
stockholders and WCAE. This provided in substance that as between 
WCAE and the old Television dity group, neither would receive any 
credit or be repaid for expenses other than the expenses (not in excess 
of $5,000) , of organizing the corporation. Asa matter of convenience, 
rather than organizing a new corporation, it was decided to utilize the 
applicant Television City Corp. in such a way as to insure that WCAE 
and the stockholders of Television City would each contribute in equa] 
amounts to the company after reorganization and each receive an equal 
amount of stock in the company. 

Prior to the reorganization, the old Television City stockholders had 
paid for certain stock and the company had used the money for its 
hearing expenses. 

In order that the WCAE and Television City stockholder contribu- 
tions be equal, either the money so expended would have to be replaced 
by assessment against the stockholders or a corresponding reduction 
in the amount of capital contribution by WCAE allowed. The par- 
ties agreed on the latter method. 

The result was simply that the old Television City stockholders and 
WCAE each put up exactly the same amount of dollars as the other 
toward the construction of the television station and each received 
50 percent of the corporate tock therefor. 

I also want to refer to the discussion by Mr. Eastland of what he 
characterized as “inconsistencies” between the initial decision of the 
examiner and the modified initial decision after Mr. Wolf’s death. I 
am not a lawyer and I am not familiar with the details of either initial 
decision. 

T am advised that the differences in the two decisions were the result 
of final Commission decisions in other cases which were decided be- 
tween the two channel 4 decisions of the examiner. 

I am aware that this matter is not one that can properly be dealt with 
by a witness in testimony but isa legal matter. I have, therefore, asked 
that a memorandum be prepared by our counsel analyzing the differ- 
ences between the two decisions which were questioned by Mr. East- 
land, and with the committee’s permission, will submit it when it is 
completed. 

Thank you. 

Mr. Witu1ams. Mr. McCabe, when you identified yourself in the 
beginning, I wassorry that I could not quite hear. 

Mr. McCase. I am chairman of the radio and television committee 
of the Hearst Corp. 

Mr. Witu1ams. Of the Hearst Corp. ? 

Mr. McCasz. Yes, sir. 

Mr. Wiis. Mr. Lishman? 
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Mr. Lisuman. Mr. McCabe, I would like to hand you two photo- 
static copies of documents obtained by subcommittee staff members 
from the WCAE files and ask you if you can identify these documents. 
I will describe them. 

The first paper is the letter dated October 18, 1957, addressed to Mr. 
G. O. Markuson, Hearst Corp., 959 Eighth Avenue, New York, N.Y., 
over the signature of James Gormly, enclosing a copy of the receipt 
given by WCAE for the payment in the amount of $55,000, and I ask 
you if you can identify these as being true and correct photostatic 

opies ¢ 
: Mr. McCase. Sir, I have never seen these before. 

Mr. Lisuman. You make the statement that Mr. Eastland has in- 
correctly stated that you were paid any expense money. 

Mr. McCaze. May I take the time to read these? I have not read 
them. I have not seen them before. 

Mr. LisuMan. Yes, sir. 

Mr. McCase. The WCAE files are in Pittsburgh. My office is in 
‘New York. 

Mr. Lisuman. Will you read these letters? 

Mr. McCase. I am not qualified to answer this. 

It looks to me like a technical thing that I am not qualified to answer. 

Mr. Lisuman. Well, Mr. McCabe, at page 3 of your statement, you 
state flatly : 

WCAD did not receive any repayment for its expenses and Mr. Eastland’s 
statement is incorrect. 

Do you not think that before you made such a statement as that that 
you should check with the files of WCAE to find out whether or not 
in fact they had not received $55,000 ? 

Mr. McCase. It is my opinion that this is simply a corporate tech- 
nical accounting and that my statement as set forth on page 3 is, in 
layman’s language, precisely the situation. That is my opinion. 

Mr. Lisuman. I would like to read into the record the receipt dated 
October 18, 1957, which is included in this letter of October 18, 1957. 
[Reading : | 

Received from Television City, Inc., Fifty-five Thousand Dollars ($55,000) on 
account of reimbursement for our expenses in connection with our application 
for a television station in the vicinity of Pittsburgh, it being understood that a 
final accounting of the sums due us for such expenses under article 12 of the 
July 15, 1957, agreement between Hearst and Reed-Wolf will be made within 
thirty days and that any balance due us will be paid to us at that time. 

WCARE, Incorporated, by— 

I would like to have incorporated in the record at this point the 
letter of October 18 from Mr. Gosnily to Mr. Markuson. 

Mr. Witu1AMs. It will be received for the record. 

(The letter referred to is as follows :) 

PITTSBURGH, Pa., October 18, 1957. 
Mr. G. O. MARKUSON, 


Hearst Corp., 
New York, N.Y. 

Deak Mr. Markuson: I am today giving Mr. Beckman a Television City, Inc. 
check in the amount of $55,000. This represents a tentative settlement of the 
reimbursement to WCAE called for in paragraph 12 of the July 15, 1957, agree- 
ment between Hearst Publishing Co., Inc. and Reed-Wolf. 

Please note that this payment is being made in accordance with Mr. Graus- 
tein’s letter of September 7, 1957, in which he suggests that “TV City * * * pay 
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WCAE on account the sum of * * * $55,000 without prejudice to a final ac 
counting under this article.” 

We have not yet had a chance to complete the review of TV City’s accounts 
and so cannot at this time arrive at the final figure as called for in paragraph 
12 of the agreement between Hearst and Reed-Wolf. 

Enclosed is a copy of the receipt given me by WCAE for the payment on ac. 
count. 

Sincerely, 
JAMES GORMLY, 


OcTOBER 18, 1957, 
Received from Television City, Inc. Fifty-five Thousand Dollars ($55,000) on 
account of reimbursement for our expenses in connection with our application for 
a television station in the vicinity of Pittsburgh, it being understood that a fing) 
accounting of the sums due us for such expenses under Article 12 of the July 15, 
1957, agreement between Hearst and Reed-Wolf will be made within thirty days 
and that any balance due us will be paid to us at that time. 
WCAE, INcorporatep, 








By 


Mr. WituraMs. Mr. Lishman, did you offer the documents that you 
handed to Mr. McCabe for inclusion in the record also ? 

Mr. LisomMan. Those are the same. 

Mr. McCase. Mr. Chairman and Mr, Lishman, since our objective 
is to get to the facts, may I suggest that the agreement between Hearst 
and eee which explains this thing, be also included in the 
record 

Mr. Witu1aMs. Does the committee have the information as to what 
that agreement is, Mr. Lishman ? 

Mr. McCase. It is referred to in here. 

Mr. Wotverton. I think that is a very, very proper suggestion that 
the witness just made. 

Mr. Lisuman. We donot havea copy of that agreement. 

Mr. Wiu1aMs. Will you submit a copy for inclusion in the record? 

Mr. McCase. They are in the Commission’s files. If you do not 
have them we will be glad to submit them. 

Mr. Wriu1aMs. The committee will be glad to accept them for the 
record whether you have them or whether to obtain them from the 
Commission. 

If there is no objection, it will be included in the record at this point. 

(The material referred to follows:) 


AGREEMENT 


Made July 15, 1957, by and between Hearst Publishing Co., Inc., a Delaware 
corporation, of New York, N.Y. (hereinafter called Hearst), Hearst being the 
owner of all the stock of WCAH, Inc., a Pennsylvania corporation, of Pittsburgh, 
Pa. (hereinafter called WCAE), and Earl F. Reed and Irwin D. Wolf, Jr. 
(hereinafter called Reed-Wolf), as trustees under Television City, Inc., voting 
trust agreement dated November 30, 1954, and as representatives of the present 
beneficial owners of Television City, Inc., a Pennsylvania corporation, of Pitts- 
burgh, Pa. (hereinafter called TV City). 

Whereas TV City and WCAE are applicants for a construction permit for a 
television broadcasting station, channel 4, Irwin, Pa., and desire to facilitate 
the granting of such construction permit in order to permit additional television 
service to be promptly brought to the public in the Metropolitan Pittsburgh 
area ; 

Now, therefore, the parties hereto, intending to be legally bound hereby, 
covenant and agree as follows: 

1. Reed-Wolf agree that TV City will and Hearst agrees that WCAB will 
take such formal action as may be approved by their respective counsel to per- 
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mit the immediate grant by the Federal Communications Commission of a tele- 
yision construction permit, channel 4, Irwin, Pa., to TV City. 

9. Reed-Wolf represents and agree that (I) TV City’s authorized capital is 
presently $600,000, consisting of 60,000 shares of common stock of the par value 
of $10 per share, that (II) appropriate action will be taken forthwith to increase 
such authorized capital to $1,200,000, consisting of 120,000 shares of common 
stock of the par value of $10 per share, and that (III) appropriate action will 
pe taken forthwith to authorize the borrowing by TV City of not less than 

,000. 

oan the authorization of such capital and borrowing (1) Hearst will forth- 
with subscribe for 60,000 shares of TV City’s common stock at the par value 
thereof and will agree to lend to TV City the sum of $400,000, such stock to 
be paid for and the $400,000 to be advanced upon the grant of the television 
construction permit; (11) Reed-Wolf will cause such subscription to be accepted 
and such stock issued by TV City and (III) Reed-Wolf, who have subscribed 
for 60,000 shares of such common stock, will forthwith upon the grant of the 
television construction permit cause the sum of $540,000 to be paid to TV City 
in respect of such subscription ($60,000 in cash having already been paid in in 
respect of such subscription) and (IV) Reed-Wolf will lend to TV City the sum 
of $400,000. Reed-Wolf warrant and agree that upon performance by Hearst 
of its obligation under this article 2 Hearst will own one-half of all the au- 
thorized and issued stock of TV City and one-half of its indebtedness. The 
indebtedness of TV City to Hearst and Reed-Wolf shall be evidenced by prom- 
issory notes of TV City bearing interest as such rate not more than 6 percent 
per year as determined by the board of directors of TV City and maturing at 
the expiration of 10 years from the date of issuance. Such notes will contain 
such provisions (including subordination provisions) as may be necessary or 
appropriate to permit the borrowing by TV City of such additional funds, if any, 
as it may require for its use in the construction and operation of a television 
station, will permit TV City to anticipate payment of such notes without penalty 
or premium, and will provide that payment of the notes will be prorated equally 
between Hearst and Reed-Wolf. - 

8. Reed-Wolf will cause TV City to take such appropriate corporate action 
as may be necessary to increase its board of directors to six. Three of such 
directors shall always be nominees of Hearst and the remaining three nominees 
of Reed-Wolf. 

4. It is the present intention of the parties to recommend to the directors of 
TV City that they declare and cause to be paid out of its earnings, if any, from the 
operation of its television broadcasting station, dividends not in excess of 30 per- 
cent of such earnings so long as any of the above-mentioned promissory notes 
are outstanding and unpaid, and when and if all such promissory notes have 
been paid in full or otherwise satisfied, declare and cause to be paid out annually 
dividends equal to not less than 50 percent of its earnings derived from television 
operation. 

5. Reed-Wolf agree to cause Alleghany Broadcasting Corp., which is owned 
beneficially by substantially the same persons who are the beneficial owners of 
TV City, to dispose of all its interest in radio station KQV, Pittsburgh, Pa., in 
order to permit the granting by the Federal Communications Commission of a 
television construction permit to TV City. 

6. Inasmuch as (I) Hearst, through its affiliate WCAE, will be permitted 
under the terms of this agreement to continue to operate radio station WCAE 
in the metropolitan Pittsburgh area and (II) Reed-Wolf, solely for the purpose 
of inducing and bringing about a compromise and settlement of the comparative 
proceedings pending before the Federal Communications Commission involving 
WCAE, TV City, and three other applicants for a television construction permit, 
channel 4, Irwin, Pa., to permit additional television service to be brought as 
promptly as possible to the public in the metropolitan Pittsburgh area have 
agreed to a disposition of radio station KQV as described in article 5 hereof 
(notwithstanding that Reed-Wolf otherwise have no intention or desire to cause 
such disposition) Hearst, in consideration of Reed-Wolf refraining from the 
acquisition of any material legal or beneficial ownership interest in any other 
radio broadcasting station serving the metropolitan Pittsburgh area which now 
is or would be in competition, to any substantial degree, with radio station 
WCAE during the continuance of this agreement, agrees that so long as Hearst 
owns or controls radio station WCAE it will cause WCAE to pay to Reed-Wolf, 
for the account of the beneficial owners of TV City, the amounts hereinafter 
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provided for each of the calendar years involved. The amount to be Paid to 
Reed-Wolf hereunder for each calendar year during the continuance of this 
agreement, commencing as of the date the television station of TV City begins 
commercial operation (the amount for the calendar year 1958 to be pro rateg 
on the basis of the number of days of such television operation in 1958), shal be 
equal to the sum of the following: 50 percent of the amount by which the net 
income of radio station WCAE exceeds $300,000 and does not exceed $400,000 
for such year; 25 percent of the amount by which such net income exceeds 
$400,000 but does not exceed $500,000 for such year; 12% percent of the amount 
by which such net income exceeds $500,000 but does not exceed $600,000 for 
such year ; and 5 percent of the amount by which such net income exceeds $600,009 
for such year. The amounts payable under this article in respect of the net 
income of any calendar year shall be paid in quarterannual installments com. 
mencing on the last day of the third calendar month ending after the close of 
such calendar year. In consideration of the payments to be made as above 
provided, Reed-Wolf covenant and agree that they will not acquire any interest 
of the type above ‘described in any radio broadcast station of the nature above 
described during the continuance of, this agrement so long as Hearst continues 
to be the beneficial or legal owner of WCAE. 

7. “Net income” shall be computed in accordance with accepted accounting 
standards normally and consistently applied in the computation of net income in 
the radio broadcasting industry. Net income shall not include any income of 
WCAE other than that from the operation of the radio station WCADB and there 
shall be excluded from such computation income or losses arising from sales or 
exchanges of capital assets. ‘Net income” shall be the amount of net earnings 
or profits without reduction or increase thereof by any income taxes payable or 
refundable in respect thereof or previously incurred by or refundable to WCAR. 
Hearst shall cause WCAE, simultaneously with the making of the first pay- 
ment required to be made to TV City in any year under article 6 hereof, to fur- 
nish to Reed-Wolf a copy, certified by WCAE’s independent certified public ac- 
countants, of the computation of WCAE’s “net income” as herein provided for 
each year affected by paragraphs 6 and 7 hereof and if Reed-Wolf request the 
right to do so, Reed-Wolf may, by any nationally recognized firm of certified 
public accountants selected by Reed-Wolf, examine the working papers of WCABD 
and its accountants which form the basis for such computation of net income. 

8. As a temporary accommodation to TV City, Hearst will advance to TV 
City, forthwith upon the granting by the Federal Communications Commission 
of a television construction permit to TV City, the sum of $150,000 to be used for 
the purpose of defraying to the extent of $50,000 each the expenses of the other 
three applicants for a television construction permit with respect to channel 4, 
Irwin, Pa. Such advance and TV City’s indebtedness therefor shall be evi- 
denéed by the simultaneous issue by TV City of its promissory notes aggre- 
gating $150,000, to be of the character and tenor referred to in paragraph 2 
above. It is understood that such advance of $150,000 shall not alter or modify 
the equal division, as between Hearst and the persons represented by Reed-Wolf, 
both of the share capital and indebtedness of TV City and of the sums to be 
paid to TV City therefor as herein provided, it being the intention hereof that 
the said $150,000 shall apply on account of the loan to be made by Hearst pur- 
suant to article 2 hereof. 

9. Hearst agrees that it will cause all shareholders of WCAE to consent to and 
approve this agreement, and Reed-Wolf agree that they will obtain from the 
present beneficial owners of the stock of TV City their consent to and approval 
of this agreement. Each party will deliver to the other duplicate originals or 
photostats of such consents and approvals. 

10. Reed-Wolf will hold TV City harmless from all commitments and liabili- 
ties fixed or contingent heretofore incurred by TV City and not yet paid at the 
date hereof in connection with the prosecution of TV City’s application for a 
television construction permit, channel 4, Irwin, Pa., or otherwise, except those 
referred to in article 12 (II). 

11. In the event Hearst desires during the continuance hereof to dispose of 
its interest in radio station WCAH, Reed-Wolf shall have the option to purchase, 
subject to prior consent of the Federal Communications Commission, such radio 
station at such price as could be obtained therefor from others, such option to 
be exercisable during a period of 10 days next following the date upon which 
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Hearst shall notify Reed-Wolf of its desire to dispose of its interest in radio 
station WCAE and of the price obtainable therefor from others. In the event 
WCAB is sold to others, either Hearst or Reed-Wolf shall be free to acquire, by 
construction or purchase, a radio broadcasting station to serve the Pittsburgh 
metropolitan area, provided that before either Hearst or Reed-Wolf, as the 
ease may be, file any application with the Federal Communications Commission 
for such station, it shall give at least 30 days’ notice to the other, which written 
notice shall contain the terms and conditions of the purchase or construction, 
who shall have the option within such 30-day period to become a party to such 
application with an equal interest to the other in both rights and obligations 
thereunder. 

12. Hearst agrees that it will be responsible for and hold TV City and Reed- 
Wolf harmless and free of all commitments and liabilities, fixed or contingent, 
heretofore incurred by Hearst in connection with the prosecution of WCAE’s 
application for a television construction permit with respect to channel 4, Irwin, 
Pa., except that the parties agree that WCABD shall be reimbursed by TV City 
for its expenses up to a total of $60,000 less the sum (I) any moneys now in the 
treasury of TV City plus (II) sums not to exceed $5,000 heretofore expended 
py TV City as its organization costs and properly chargeable to capital account. 

13. At any time on or after November 1, 1959, and during the continuance 
of this agreement, Hearst and Reed-Wolf shall, respectively, have the right to 
fix, and notify the other in writing of, a price at which they, respectively, will 
sell to or purchase from the other the 50 percent of the stock and any promis- 
sory notes of TV City held by them or the other as the case may be. Such 
written notice shall also specify the terms of payment acceptable to whichever 
party makes the offer to sell or purchase, provided that no payments with respect 
to an accepted offer shall be required or become due until after the sale or 
purchase pursuant to such offer shall have been approved or consented to by 
the Federal Communications Commission. Should Hearst or Reed-Wolf give 
notice to the other of the desire to so sell or purchase, the party receiving such 
notice must within a period of 30 days next following receipt of such notice 
either (I) accept the offer to sell or (II) sell to the person or persons making 
the offer to buy. Upon the consummation of any such sale, which shall, of 
course, be subject to the prior consent of the Federal Communications Com- 
mission, this agreement shall terminate. Hearst and Reed-Wolf agree that upon 
receipt of such offer to buy or sell the party receiving such offer will within 
said period of 30 days thereafter either accept the offer to sell or accept the 
offer to buy made by the other, and the party making the offer shall be bound 
to perform according to the election made by the other. 

14, Reed-Wolf agree that the voting trust agreement above mentioned (I) will 
forthwith be extended so that it shall not expire prior to July 1, 1967, and (II) 
will not be terminated prior to July 1, 1967, as to any or all of the stock 
deposited thereunder. 

15. Hearst may nominate WCAE or, with the prior consent of Reed-Wolf, 
any other subsidiary of Hearst, to perform any obligation or exercise any right 
of Hearst hereunder, provided that such subsidiary shall effectively assume such 
obligation and that Hearst shall not be thereby released from such obligation. 


16. Notices may be delivered or mailed to the parties at the following 
addresses : 


Hearst: 
Hearst Publishing Co., 959 Eighth Avenue, New York 
Reed-Wolf : 


Care of Earl F. Reed, 2900 Grant Building, Pittsburgh, Pa. 

17. The TV City voting trust agreement, incorporation papers, bylaws and all 
amendments thereof and all other papers for the consummation of this agree- 
ment will be in forms satisfactory both to counsel for Hearst and to counsel for 
Reed-Wolf, but in neither case will approval be unreasonably withheld. 

18. This agreement shall bind the respective successors and assigns of the 
parties hereto, including in the case of Reed-Wolf their successors as trustees 
under the voting trust agreement above mentioned and any extension thereof. 

19. Unless earlier terminated under the provisions of article 13 hereof, or, 


unless extended by mutual agreement, this agreement shall terminate on July 1, 
1967. 
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In witness whereof the parties hereto have hereunto set their hands the day 


and year first above written. 
HEARST PUBLISHING Co., INc., 


By J. D. GoRTATOWSKY, 
Chairman of the Board. 
EARL F. REED, 
IrRwin W. WOLF, Jr., 
Trustees under Television City, Inc. voting trust agreement dated Novem- 
ber 30, 1954, and as representatives of the present beneficial owners of 
Television City, Inc. 


Mr. Lisuman. With respect to the two documents which you say , 
were drafts but you never sent, I would like to show you, Mr. McCabe, 
and particularly call your attention to the first three pages in this 
group of documents I am handing you, and I will explain what these 
are. 

We have here a letter from Mr. Brock, whom you referred to in 
your statement, addressed to the then chief investigator of the sub- 
committee, dated May 9, 1958, enclosing photostatic copies of ma- 
terials taken from the files of WCAE. 

7 I understand, were taken from the files of Hearst in New 
ork. 

Mr. McCase. Were takeri from my files in my office. We gave 
them to him. 

Mr. Lisuman. I would like to have you examine this whole set of 
papers and ask you if these are materials from your file. 

Mr. McCase. Yes. Yes, they are. 

Mr. Wiuu1aMs. Is it your desire to include those in the record? 

Mr. Lisuman. I would like to have them included in the record. 

Mr. Wiu1aMs. If there is no objection, they will be included as 
part of the record. 

(The material referred to follows :) 


McCauLey, Henry & BRENNAN, 
New York, N.Y., May 9, 1958. 
Mr. B. I. SHACKLETTE, 
Chief Investigator, Special Subcommittee on Legislative Oversight, Washing- 
ton, D.C. 


Dear Mr. SHACKLETTE: Enclosed are photostatic copies of data which you re 
quested that we forward to you. 
Very truly yours, 
LAWRENCE V. Brock. 
{Handwritten notations: ] 
Attached documents selected from file maintained in office of Chas. B. McCabe, 
New York Mirror, 235 East 45th Street, New York City, on May 6, 1958. 
—SHACKLETTE, 
Brock present during file reviews.—B.1.S. 


JUNE 11, 1957—2 :30 p.m. 


PROPOSAL MADE TO REED, ECKELS, AND WOLF BROTHERS 


We have been advised by our Washington counsel that it is imperative that 
there be made an honest and generous attempt to settle. We do not believe that 
your proposal comes precisely in this category. 

We therefore offer a 50-50 ownership arrangement with respect to the channel 
4 TV station. 

We suggest two classes of stock with an identical number of shares each. 
Let’s call them A and B. 

Stock A would be nonvoting and we propose to divide on the basis of 51 per- 
cent for you and 49 percent for us. Stock B would have voting power. We pro- 
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its issue on the basis of 51 percent to us and 49 percent to you. You have 

told us that you wanted us to run the station. It is apparent that we have 
demonstrated beyond any doubt an ability to operate in the public interest with 
a minimum of error. For the sake of our mutual investment, it is therefore 
logical that we should operate. Obviously, we cannot operate unless we have 
a retain WCAE; and you would dispose of KQV, taking advantage 
of the current high market for stations which do not have a network affiliation. 
The new purchaser of KQV would not be bound to take the ABC radio network 
and could cancel the present CBS affiliation, thereby enhancing the value of the 
station. : 

{Handwritten notation :] 5 

Made verbally by reading from notes. On first reading the 51-49 percent 
figures were 60-40; subsequently changed in discussion. Present were Wolf 
Brothers, Reed, and Hckels.—C.B.M. 


JUNE 12, 1957. 


Dear Georce: Here is the original outline which was read to Reed, Eckels and 
the two Wolf boys at the negotiation meeting yesterday. I explained that the 
reason for the original 60-40 figures was to not make their 65-35 proposal to us 
“look too bad.” I said that the 60-40 was immaterial and that 51-49 would 
suffice and was our proposition. They walked out of the meeting, led by Reed 
with the absolute statement:that they would just let it go to the Commission for 

ecision. 
a Since then their attorney has talked to our attorney, but as of 10 o’clock this 
morning there has been no counterproposal. 

{Hand written notation:] G. C. McConnaughey, 5205 Falmouth Road, Wash- 
ington 16, D.C. 


©. B. McCabe ee? 
From: C. B. McCabe. 
JUNE 26, 1959. 


This interchange of telegrams is in chronological order from bottom to top.— 
C.B.M. cians 
JUNE 25, 1957. 
Bart F. Reep, 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa.: 


In order to facilitate the earliest possible institution of a third television 
service in Pittsburgh, WCAB, Inc. considers it to be necessary to effect a com- 
promise which will permit immediate authorization to issue from the Federal 
Communications Commission. Nothwithstanding the fact that it is the favored 
applicant under the outstanding modified initial decision, WCABR, Inc. in order 
to promote service to Pittsburgh hereby offers to subscribe in cash to 50 percent 
of the stock of a company to build and operate a television station on channel 4 
in Pittsburgh; Television City, Inc. to subscribe to the other 50 percent of the 
stock on thesameterms. Television City, Inc., and WCAE, Inc., would, of course, 
have equal voting rights and equal representation on the board of the licensee 
company. Such company would indemnify Television City, Inc. and WCABR, Inc. 
for such money as they may have individually or jointly expended in paying 
the litigation costs of the other three applicants to the extent of $50,000 each, 
so that such applicants would be saved to that extent harmless and would dismiss 
their competing applications, in accordance with agreements made with them. 

In view of our understanding that Television City, Inc., is ready and willing to 
sever its connection with KQV, no problem concerning the ownership of WCAE 
will arise, although that station would not be licensed to the same company 
that holds the license of the television station. 

WCAE, Inc. believes this to be the most logical solution and one which will 
soonest provide and best serve the community with additional television facilities. 

This offer will remain open until —— p.m., Wednesday, the 26th of June, 1957. 

CHARLES B. McCase, 
Chairman, Radio and Television Committee, The Hearst Corporation, for 
WCAE, Ine. 
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[Telegram] 


JUNE 25, 1957, 
CHARLES B. McCase, 


Care of New York Daily Mirror, 
New York, N.Y.: 

CHARLES B. McCase, 

Care of the Hearst Corp. 

New York, N.Y.: 

Re your telegram of June 25. 

Television City concurs desirability earliest possible institution of third tele. 
vision service in Metropolitan Pittsburgh and of compromise enabling same con. 
cerning channel 4, Irwin, Pa., comparative applications. 

As I had not heard from you since we approached you on June 10 and 11 
when you were demanding control of the television station, I was surprised at 
your peremptory wire of last night giving us only until 5 o’clock today to an- 
swer. We are equally interested in getting prompt service into Pittsburgh and 
agreed to cooperate with you to satisfy the other three applicants and we wil] 
agree to indemnification of each of them for bona fide expenses incurred by them 
up to $50,000 each. However, as I told you at our last interview, we would not 
consent to your owning a radio station in the Pittsburgh area in a company 
affiliated with Hearst but in which we would have no interest and at the same 
time requiring us to dispose of KQV. We have operated our radio station in 
the public interest for 13 years and are not anxious to dispose of it. However, 
we were willing to do so in an effort to compromise the matter provided there 
was a radio station in connection with the television station. We would be un- 
willing for you to run WCAE in a separate corporation because it would for- 
ever bar the television station from acquiring a radio station, we would lose 
opportunities for savings in joint operation, exchange of talent, etc., and there 
would be the possibility of favoring the radio station through the television sta- 
tion. However, we are still willing to discuss some form of equal joint owner- 
ship with one or the other of the radio stations in the joint enterprise and iron 
out any other problem. 

We have been advised that you sent to the members of the Commission ‘copies 
of your telegram, and for that reason we are also handing copies of this tele 
gram to members of the Commission. 

EARL F. REep, 
President, Television City, Inc. 
Copies to— 
Hon. George C. McConnaughey. 
Hon. Rosel H. Hyde. 
Hon. Robert T. Bartley. 
Hon. John C. Doerfer. 
Hon. Robert E. Lee. 
Hon. Richard A. Mack. 
Hon. T. A. M. Craven. 
Dempsey & Koplovitz. 
Scharfeld & Baron. 
Haley, Doty & Wollenberg. 
Howard J. Schellenberg, Jr., Esq. 
Fisher, Wayland, Duvall & Southmayd. 
Cottone & Scheiner. 
McKenna & Wilkinson. 
Chief, Broadcast Bureau. 


{Handwriting enclosed in brackets] 
[Telegram] 


Re tel taking statements at face value, we hereby offer you option on 50 per- 
cent of stock of WCAB, Inc., at a price to be mutually agreed upon or based 
upon fair market value of WCABE, Ine., as a going concern, to be determined 
by mutually agreed upon appraisers or by arbitration ; plus one-half of any addi- 
tion capital contribution required for construction and operation of TV station, 
including agreed-upon payments to other applicants. If you agree, I will meet 
with you or your representatives in Washington, Thursday morning, to draw 
up and sign a memorandum agreement so that the matter can be presented to 
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the Commission by noon. If you are unwilling to settle this matter by tomor- 
row, 1 will be forced, in view of your [repeated statements to me and other 
WCAE representatives that you] stated expected advantages from delay beyond 
July 1, to treat your communication as less than a good faith tender. I will, 
of course, see that the Commission is furnished with copies of this telegram as 
it was with copies of my telegraph of June 24 and yours of June 25. You may 
reach me by telephone or 7 ro at et W-950 at the Statler Hotel in 
Tashi ween now and noon tomorrow. 
= CHARLES B. McCane, 
Chairman, Radio and Television Committee, the Hearst Corp., for WCAE, 
Ine. 


PITTSBURGH, Pa., June 26, 1957. 


Cnares B. McCasne, 
Room West 950, Hotel Statler, 
Washington, D.C.: 

Your telegram received 9:15 tonight giving us until noon tomorrow to agree 
on price or method of arbitration for value of WCAE. We have no recent 
financial statements of WCAE and could not possibly reach agreement in that 
time. Mr. Weir, chairman of board of National Steel Corp., died today. I have 
been his personal counsel for 30 years and am a member of the executive com- 
mittee of the board of National Steel and have arranged to have Secretaries 
Humphrey and Weeks here for funeral Friday morning so cannot begin dis- 
cussions with you until Friday evening. Your remarks about advantages after 
July 1 are highly improper. You neglected us entirely for 2 weeks and then 
demanded action in 14 hours. Let me know when and where you want to meet 

vening, if you care to do so. 
oo BARL F. REED, 
President, Television City, Inc. 


{Handwritten notation:] On receipt of this wire (June 27) I found Reed and 
set up meeting in New York City for afternoon of June 28.—C.B.M. 

Mr. Lisuman. I would like to identify them a little more clearly 
in the record. 

Mr. WitttaMs. He has identified them as coming from his files. 

Mr. LisumMan. The documents themselves I would like to have 
identified. 

The first is the letter of transmittal dated May 9, 1958, over the 
signature of Mr. Lawrence V. Brock. It encloses a photostatic copy 
of a memorandum dated June 11, 1957, entitled “Proposal Made to 
Reed, Eckels, and Wolf Brothers” and includes certain handwriting 
thereon with the initials C.B.M. at the end thereof, and I assume that 
is your signature ? 

Mr. McCaze. That is my handwriting and my initials. 

Mr. Lisuman. The second paper attached is a photostatic copy of 
a document dated June 12, 1957, and is addressed to “Dear George.” 
I will read this: 


Here is the original outline which was read to Reed, Eckels, and the two 
Wolf boys at the negotiation meeting yesterday. I explained that the reason 
for the original 60—40 figure was not to make their 65-35 proposal to us “look 
too bad.” I said that the 60-40 was immaterial and that 51-49 would suffice 
and was our proposition. They walked out of the meeting, led by Reed, with 
the absolute statement that they would just let it go to the Commission for 
decision. Since then their attorney has talked to our attorney, but as of 10 
o'clock this morning there has been no counterproposal. 


Then in the lower left-hand corner of this document in handwriting 
are the words “G. C. McConnaughey, 5205 Falmouth Road, Wash- 
ington 16, D.C.” 

As I understand it, this letter and the document referred to in it 


was not transmitted to Mr. McConnaughey at his home address, 
which is given on the bottom of this sheet ? 
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Mr. McCase. That is correct. I have here the original referred to 
which is, as I said, still in our file. : 

Mr. Lisuman. Do you recall now why you wrote Mr. McCon- 
naughey’s home address on this paper at the time? 

Mr. McCase. I didn’t write that. That was written by a youn 
lady for filing purposes. As you will notice, that is written in pencif 

Again, I have the original of which you have a photostat. T haye 
it here with me. That is written in-pencil and it is obviously an 
unfinished memorandum. There is no typed address on it and it was 
filed in my files as such. 

Mr. Lisuman. But the letter of transmittal didn’t call the attention 
of the subcommittee to that fact. As I understand your testimony, 
that was called to Mr. Shacklett’s attention orally. 

Mr. McCase. Just as I said here, Mr. Brock mentioned to Mr. 
Shacklett that in his opinion these documents constituted an unfin- 
ished draft rather than office copies of correspondence with Chairman 
McConnaughey. 

Mr. Lasuman. And the next document attached in this set of ex- 


hibits is a telegram dated June 25, 1957, to Mr. Reed, from you, Mr, 


McCabe. 

Mr. McCase. Yes. 

Mr. Lisuman. And a telegram dated June 25, 1957, to you from 
Mr. Reed. Then the next sheet is apparently your reply telegram 
to Mr. Reed in its first draft, if I could show this to you. 

Mr. McCase. Yes. That is a draft with no address on it and pen- 
ciled changes. 

Mr. Lisuman. Did you make these penciled changes? 

Mr. McCase. No; that’s not my handwriting. I believe that is Mr. 
Dempsey’s handwriting, but I don’t know, our attorney. 

Mr. Lisuman. Did you dictate them or ask that these changes be 
made in this paper? 

Mr. McCasez. I can’t recall just the exact circumstances. 

Mr. Lisuman. These interlined pencil changes may be of signif- 
icance and I think attention should be called to them in the record. 

In the beginning of this, what apparently was intended to be a 
reply telegram to Mr. Reed, is the following in type [reading]: 

If you are unwilling to settle this matter by tomorrow I will be forced, in 
view of your stated expected advantages from delay beyond July 1, to treat your 
communication as less than a good-faith tender. 

Now, interlined in this sentence are the words which would cause 
this to read in part as follows: 
in view of your repeated statements to me and other WCAE representatives that 
you expected advantages from delay beyond July 1. 

Now, I would like to ask what were these expected advantages from 
delay beyond July 1 that you have reference to in this telegram? 

Mr. McCapze. Well, I believe at that time it was apparent that the 
Commission would change, and Mr. Reed, while I can’t be certain 
that he said this directly to me, but I am certain he said it to some of 
us, I believe he said it to some of us, said that when Mr. McCon- 
naughey left the Commission the vote would be 3 to 2 in his favor. 

Now, these statements were made in the heat of negotiations, as 
were other statements, and I didn’t take it too seriously. 
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Mr. Lisuman. Did you instruct the young lady who took that let- 

ter that was never sent to put the name of Mr. McConnaughey at the 
2 

ee ioCane. No; I didn’t. That was not a letter that was never 

sent. It was a draft. As I would like to point out, it is very evident 

that that is what it was. It was a draft. 

Mr. Lisuman. Was there a letter finally sent to Mr. McConnaughey ? 

Mr. McCase. There was not. There was not, and the attachment 
referred to there, which is the only copy made, is, as I said, still in 

files. 
ae LisuMan. Who instructed the young lady to use Mr. McCon- 
naughey’s address rather than his official address ? aha 

Mr. McCase. No one. In attempting to reconstruct the thing in my 
mind, I undoubtedly said, “Take a letter to George McConnaughey,” 
and I said, “Dear George,” and then I stopped after two paragraphs 
for a definite reason. 

Mr. Lisuman. Mr. McCabe, did you attend the June 3, 1957, oral 
hearing before the Commission ? 

Mr. McCane. No; I did not. 

Mr. Lishman. You were not in Washington that day ? 

Mr. McCre. Not that I recall. 

Mr. Witu1aMs. Before you get into that, let me ask one more ques- 
tion about the statement Mr. McCabe just made. 

You stated that you dictated this letter “Dear George,” and that 
you started on the letter and were interrupted and stopped for a very 
definite reason. 

Mr. McCase. Yes, sir. 

Mr. Witu1aMs. Would you care to tell the committee what that 
reason was ? 

Mr. McCase. Yes. Mr. Dempsey, our attorney, had come up from 
Washington and he telephoned me at that time and he told me that 
the negotiations were not actually broken off; that Mr. Pierson was 
in New York at one of the hotels; and that he and Mr. Pierson were 
preparing proposals to submit to me and to Reed and Eckels. 

Mr. Wiix1aMs. Do I understand, then, that your dictation of the 
letter was interrupted by a telephone call from Mr. Dempsey ? 

Mr. McCazne. Correct. 

Mr. Witu1ams. That prompted your changing your mind about 
mailing the letter ? 

Mr. McCaze. No. If that had gone out as a letter—it was two 
paragraphs of a draft—it would have followed the same form as all 
subsequent communications did. In other words, as the files show and 
as the stuff that you took from my files and as the records show, it 
would have gone to all of the members of the Commission and all of 
the attorneys for the applicant. 

Mr. Witt1aMs. I ama bit confused on that still. 

As I understood your first explanation, Mr. Dempsey happened to 
call you in the middle of writing the letter and advised you to do 
otherwise. 

Mr. McCaze. No. He told me that negotiations were continuing. 
I was writing a report based on my belief that negotiations had been 
broken off. 

Mr. Witx1aMs. I see. 
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Mr. Moulder has a question. 

Mr. McCaze. Yes; surely. 

Mr. Moutper. I understood that your explanation was in connection 
with the use of the residence address and the salutation of “Dear 
George,” and that you say you ceased using that procedure for a defi- 
nite reason. Is there any connection between that and the other 
reasoning ? 

Mr. McCase. I do not understand your question, sir. 

Mr. Movutper. Mr. Lishman was asking you about the use of the 
residence address; were you not, Mr. Lishman ? 

Mr. Lisuman. I asked him whether or not he had instructed the 
girl to use the residence address and, if so, why he used that rather 
than the official address. 

Mr. Moutper. Then his testimony in reponse to that question fol- 
lowed that he had a definite reason for stopping the letter in that 
form. 

Mr. McCase. When I answered Mr. Williams’ question just now, 
I said that Mr. Dempsey had telephoned while I was dictating this 
and I stopped right at that point after the two paragraphs of an 
obviously unfinished draft of a letter. I stopped then, and then the 
draft was filed with the penciled notation “G. C. McConnaughey,” with 
his home address, by a girl in the office who filed it. 

Mr. Wixu1AMs. Mr. Wolverton has a question. 

Mr. McCass. Yes, sir. 

Mr. Wotverton. I am still at a loss to understand what brought 
about starting the letter and the abrupt ending of it without a con- 
clusion. 

Did Mr. Dempsey come in while you were writing the letter? 

Mr. McCase. No. 

Mr. Woxverton. When did he tell you that negotiations had not 
broken off, before you started the letter or afterwards? 

Mr. McCasz. He told me in the midst of the letter while I was 
dictating this draft. I hada telephone call from him. He had come 
from Washington to New York. I was in the frame of mind that 
it was all over. 

He told me it was not, and he said, “Any report to the Commis- 
sion would be premature.” 

Mr. Wotverron. He telephoned to you while you were writing this 
report ¢ 

Mr. McCasze. While I was dictating it. 

Mr. Wotverton. It came at a very opportune moment. 

Mr. McCase. Not necessarily. I don’t see anything wrong with 
the report. The report would have been made in a proper fashion 
to the Commission. 

Mr. Wotverton. I do not see anything wrong with the report, but 
I say it came at an opportune moment in that it changed your whole 
train of thought. 

Mr. McCase. Well, it certainly changed my train of thought to 
learn that negotiations were continuing between Mr. Dempsey and 
Mr. Pierson. 

Mr. Wotverton. You speak of this as a report. Do I understand 
it was a report that you were making to the Commission ? 
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Mr. McCase. Yes, sir. 

Mr. Wotverron. Is that the way you usually address Commis- 
sioners When you write them a report, “Dear George” ? 

Mr. McCase. This was a draft which would have followed subse- 
quently, had it been completed, the same form as all of the other 
reports of these same negotiations which are in your files and in my 
files, sir. 

Mr. Wotverton. Would the same report have been addressed to 
the other Commissioners ? 

Mr. McCase. It would, precisely ; and to the attorneys for the other 
appellants. ; 

Mr. Wotverton. Would you address them by their first names? 

Mr. McCase. Not necessarily. I know many men by their first 
names but in a formal communication it would have been revised to 
the same procedure as was followed subsequently. 

Mr. Wotverton. It would seem to me that this was a report of a 
formal character and it would be rather strange that it would be 
addressed to a commissioner as “Dear George.” 

Mr. McCase. It was a draft to George McConnaughey, which was 
never completed and never sent to him. 

Mr. Worverton. As I say, would it have been only for his eyes? 

Mr. McCase. No, sir. 

Mr. Wotverton. Why was it not addressed to the Commission, 
then ? 

Mr. McCase. Because it was not completed in formal form. 

Mr. Wotverton. But your draft started off as a report to George 
McConnaughey. Is that the way the final draft would have been? 

Mr. McCase. That was the form in which it was dictated. It 
speaks for itself, sir. 

Mr. Wotverton. I am trying to find out if, in doing that dictation, 
that was the way it would have been addressed and delivered if you 
had not received the word from Mr. Dempsey that negotiations were 
still going on. 

Mr. McCase. In the first place, it would not have ever been sent 
had it not been read and approved by our attorney—by Mr. Dempsey. 
It would never be sent. 

Mr. Wotverton. Then was this report to be signed by you or by 
your attorney ? 

Mr. McCaze. It would have been signed by me as were all of the 
reports to the Commission which were actually sent. Every single 
one of them followed the same form and they are all in the files. 

Mr. Woiverton. And they all took on that personal note, did they 

Mr. McCasr. No, they did not. This was not a letter, Mr. Wolver- 
ton. This was a draft which was not sent. 

Mr. Wotverton. Did I misunderstand the questions when the an- 
Swers seem to me to be that this letter was being addressed to “Dear 
George”? 

Mr. McCasr. The salutation was “Dear George” in a draft which 
was not sent, sir. 

_ Mr, Wotverton. I understand perfectly that it was not sent. Was 
It not sent because you made a mistake in addressing to “Dear George” 


or was it not sent because you were told that the negotiations had 
not ceased ? 
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Mr. McCase. It was not sent because the negotiations were con- 
tinuing and it was not completed because I stopped dictating at that 
point and it was a draft. 

Mr. Wotverton. If you had not received the word from Mr. Dem 
sey that the negotiations were still going on, would that draft haye 
gone out addressed to “Dear George” ? 

Mr. McCase. No, it would not. The draft would not have gone out, 
The facts would have been set forth. It would have been read to 
Mr. Dempsey or on the telephone. It would have been read on the 
telephone to him or it pinay been submitted to him for prepara- 
tion in the form that we followed in all of our communications with 
the Commission. 4 

Mr. Wotverton. If it would not have gone out in that form, why 
did you address it to “Dear George” in the beginning ? 

Mr. McCase. I was dictating it to George McConnaughey and I 
probably said “Dear George.” 

Mr. Wotverton. Then this was going to him personally and then 
there would have been one prepared for the Commission; is that right? 

Mr. McCase. No, it would not have gone to him personally. It 
did not go to him personally. It would have gone to all of the mem- 
bers of the Federal Communications Commission and to the attorneys 
for the applicants just as did all of our stuff. 

Mr. Wotverton. When you take into consideration the use of the 
term “Dear George” in a draft, I would take it that you were prepar- 
ing a letter to go to “Dear George.” If not, I cannot see why you 
would say “Dear George” if you meant it for the Commission. 

Mr. McCase. Mr. McConnaughey—he was the chairman of the 
Commission. I knew him as “George” as I have known every Chair- 
man or member of the Commission since 1940—by his first name; and 
it was, as I said, simply a draft. 

Mr. Worverton. Then how does it happen that you were arrang- 
ing to send it to his home address if it was supposed to be for the 
Commission ? 

Mr. McCase. I have already answered that, Mr. Wolverton. I 
was not arranging to send it to his home address. That was written 
on there by a girl who typed it—in her handwriting. 

Mr. Wotverton. When was that put on there? 

Mr. McCase. Beg your pardon ? 

Mr. Wotverron. When did she put it on ? 

Mr. McCasne. I have no idea. 

Mr. Wotverton. You see, what is in my mind, Mr. McCabe, is this: 
Here is a letter not in the formal way that you would address a Com- 
missioner, but addressed to “Dear George” and on the same draft 
there is his home address, which is understandable when you use the 
name “Dear George.” And if “Dear George” is the way you ad- 
dress the Commission, I do not understand why the private address 
would be on there. The two things do not seem to fit into one another 
on the explanation that you have made. 

Mr. McCase. Well, I can give you what I believe my explanation 
of it is, Mr. Wolverton. I believe that it was unfinished, that the file 
girl simply saw this “Dear George”—and I dictated a letter to George 
McConnaughey “Dear George”—and looked up the address and put 
an address on it and filed it. 
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= Wouranrony. And you told her it was to go to George McCon- 
naughey ! 
r. MoCane. I undoubtedly said, “I am dictating a memorandum 
to George McConnaughey,” but I didn’t say it was to go to him. 

Mr. Wotverton. Did you ever address letters to “Dear George” at 
his home address at any other time? 

Mr. McCase. Not that I recall. 

Mr. Wotverton. This is the first and only time, in your estimation ? 

Mr. McCase. I did not address it to Mr. McConnaughey’s home 
address. 

Mr. Wotverton. Now, under date of June 26, 1957, which is a few 
days after this one that we are addressing our attention to, which was 
dated June 12, 1957, you addressed him as “The Honorable George 
C. McConnaughey, Chairman, Federal Communications Commission, 
Washington 25, D.C. “Dear Mr. Chairman.” When do you draw 
the distinction as to dictating letters to “Dear Mr. Chairman” and 
“Dear George” ? 

Mr. McCase. You will also probably notice that it was the same 
kind of a report; and, again, our attorneys handled the details of the 
formal reports to the Commission. 

Mr. Wotverton. Well, as I compare it readily, quickly, I don’t 
think it is the same kind of a report, but if it was the same kind of 
a report, then I am more than ever confused as to why the same type 
of a report should address one to the Commissioner and one to him 
as “Dear George.” 

Mr. McCasz. I did not address any communication—I did not ad- 
dress that draft to Mr. McConnaughey at his home or anywhere else. 
It was never completed. The pencil notation was put on for filing 
purposes and it was put in the files. 

r. Wotverton. Are you personally well acquainted with George 
McConnaughey ? 

Mr. McCase. I am reasonably well acquainted with him. 

Mr. Wotverton. How long had you known him? 

Mr. McCase. Oh, I don’t know exactly how long. 

Mr. Wotverton. Had you known him before he became Commis- 
sioner? 

Mr. McCazse. No; I don’t believe. I donot think so. 

Mr. Wotverton. How long had he been Commissioner when you 
became acquainted with him ? 

Mr. McC ane. I can’t answer precisely. 

Mr. Wotverton. How did you come in contact with him? Socially, 
or in a business way ¢ 

Mr. McCase. I would meet him at industry activities, mostly of a 
semisocial nature. 

Mr. Wotverton. On this short acquaintanceship, what happened 
that caused you to have that close intimacy that would entitle you 
to address him as “Dear George” ? 

Mr. McCasne. I am not hard to get along with. I come from a part 
of the country where we call each other by our first names very 
quickly and that is characteristic of the radio and television industry. 

Mr. Wotverton. Well, it seems to be accelerated here in Washing- 
_ However, you will agree it does indicate an intimacy, does it 
not 
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Mr. McCase. Not necessarily under the circumstances which | 
have set forth, and which I was dictating an outline which was not 
completed, a draft, which would be couched in more formal language 
by our attorneys, as was done subsequently and done in the manner 
in which one should and must deal with the Commission. 

Mr. Wotverton. Let’s see. If it happened this way, then did you 
start your report by saying to your stenographer, “I am going to 
dictate a report to George McConnaughey,” and thereupon she took 
for granted that you were going to send it to him as “Dear George” 
instead of to the Commission ? 

Mr. McCasz. No. 

Mr. Wotvertron. Did she take it upon herself to write “Dear 
George” without your instructions? 

Mr. McCasp. I don’t recall, but in reconstructing it in my own 
mind I am rather certain that I said, “Take a letter to George Mc- 
Connaughey,” and then I said “Dear George” and I dictated two 
paragraphs and stopped. 

Mr. Wotverton. Then we do have that understanding, that you 
did use the term “Dear George” and it wasn’t just an action upon the 
part of the stenographers without your suggestion ? 

Mr. McCasz. No, it is very reasonable to assume that is the way it 
went. 

Mr. Wotverton. But evidently you made up your mind to change it 
after your attorney discussed it and sent it to the Commission instead 
of an individual ? 

Mr. McCase. Mr. Wolverton, in this same file I have just identified 
a draft of a telegram which I said was sent to Mr. Reed, and that 
draft of the telegram has no name on it, no address, it has nothing 
on it, and it is changed in the handwriting of Mr. Dempsey, our attor- 
ney, and then subsequently you will find in your files and in the records 
of this committee that same telegram as received by Mr. Reed—in 
fact, I understand it was put in within the last day or two—in which 
it is addressed to him in a formal manner and copies went in a formal 
manner to all those who should get copies. 

Mr. Wotverton. If you were in the middle of dictation of this 
letter or report, whatever it was finally to be, when you received the 
word that the negotiations had not stopped, how does it happen that 
the letter had been typed, if you were only dictating it at the time 
you received the information ? 

Mr. McCase. When I got the phone call the secretary undoubtedly 
left the office and typed what was written as a draft. 

Mr. Wotverron. Did you stop it in the sense that you told the 
stenographer, “I have changed my mind. I won’t write the letter”! 

Mr. McCase. No, nothing more was done about it. The original 
referred to therein was not sent. It is in our files. You have a copy 
of it. You have a copy of this draft, this unfinished draft, which is 
also in our files. 

Mr. Wotverton. When did this actually get typed? Immediately? 

Mr. McCase. It probably was. I would say that when a secretary 
has taken dictation and something is unfinished as was this, it is typed 
up and then put in front of me so that when I pick it up and continue 
to finish it, if I have been interrupted, I have it right in front of me. 

Mr. Woxverton. I believe the letter, Mr. McCabe, as it was typed 
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from your dictation, does not indicate to me there was very much 
more you could have said in the letter because you said “here is the 
original outline.” ‘Then you enclose the outline. 

What else did you have in your mind to put in this letter. Well, 
I would say that you tell us also how it happened to get into the file 
in such an unfinished condition. 

Mr. McCane. I have already answered your last question to the 
best of my knowledge, as to how it got there in an unfinished condi- 
tion, and I can think of a thousand and more words that I could put 
into this memorandum even now at this time if I were to detail the 

Mr. Wotverton. Is it a usual practice to write the-Commission or 
to a Commissioner and explain to them in the detail that you started 
to do here what had been said by each of the parties and what their 

ition was and their attitude toward it? 

Mr. McCazse. We kept the Commission informed of these negotia- 
tions at that time. 

Mr. Wotverton. Was there any reason for you to give any different 
report to them than the Reed firm would have given? 

Mr. McCase. There would benoreason. The idea would be to make 
a complete record of all of our efforts to merge. 

Mr. Wotverton. Let’s read this just one moment. “Dear George.” 
Let’s have in mind that you didn’t mean it, “Dear George,” but that 
you meant it for the Commission. [Reading:] 

Here is the original outline which was read to Reed, Eckels, and the two 
Wolf boys at the negotiating meeting yesterday. 

That was necessary to let the Commission know that, was it ? 

Mr. McCane. I think that we, as event showed, endeavored to in- 
form the Commission fully of all the efforts to negotiate, to work out a 
merger. 

Mr. Wo verron. Let’s go on in the letter for a moment. [Read- 
ing :] 

I explained that the reason for the original 60—40 figures was to not make 
their 65-35 proposal to us look too bad. 

What did you mean by that sentence? 

Mr. McCase. I think it speaks very clearly for itself. 

Mr. Wotverton. Well, maybe if I understand the reason that was 
back of it, it would be very clear to me, but not knowing that it isn’t, 
it seems as if you are trying to tell them what your attitude was and 
giving what I would say was a very personal reason and not the kind 
of a reason that would be given to a Commission when you said we did 
itso it wouldn’t “look too bad.” 

What does the Commission have to do with a thought of that kind, 
whether it looks bad or whether it doesn’t? If you sent them an out- 
line, if you think that was what you thought was necessary, then 
why did you have to elaborate on it as to why you did it and did so 
because you did not want it to look too bad. 

Mr. McCase. You just have to bear in mind, Mr. Wolverton, that 
this was not sent. It was not sent and it was in the form of a draft 
which was not completed. 

Mr. Wotverton. Let us go ahead with theletter. [Reading:] 


I said that the 60-40 was immaterial and that 51-49 would suffice and was 
our proposition. 
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Is it necessary to inform the Commission of what you said and for 
them to tell the Commission what they said while these negotiations 
were going on? 

Mr. McCass. This was not sent. Iam sure that Mr. Dempsey would 
never let it be sent in this form and it is just exactly what has been 
stated repeatedly and what is obvious from it. It is a draft of a pro. 
posed letter that was not sent. 

Mr. Wotverron. Do you see the personal character that runs through 
this letter all the way through, “Dear George”? Then you start to 
talk to him, “I explained, I said, they walked out,” and all that. 

It strikes me that it was a kind of a personal report on your part to 
George McConnaughey as an individual, not as a Chairman of a Com- 
mission. 

Now, that is the way it would leave the impression with me. And 
from what you say I must be wrong in having that kind of impression 
but it does abide with me nevertheless, ; 

Mr. McCase. No, Mr. Wolverton, I would say that your position 
is perfectly well taken, but I must call to your attention the fact that 
this was not sent, it was a draft setting forth the facts with respect to 
the negotiations. 

Mr. Wotverton. When you consider this memorandum, as you call 
it, was addressed to “Dear George,” and you were submitting to him 
the original outline which had been submitted by you to the Reed- 
Eckels and the two Wolf boys who were to an extent on the opposite 
side from yours and then you said, “I explained, I said, they walked 
out,” and so fourth and so on, and then at the very bottom of that is 
this address of Mr. McConnaughey at his home address. It has every 
earmark of a personal report to Geena McConnaughey, in my opin- 
ion, and has no reference whatsoever, by the greatest stretch of imag- 
ination that you could figure, that it was a report, even a tentative re- 
port that you were dictating to be sent toa Commission. 

How did you expect that Dempsey would have nothing to do with 
it in the form in which it was when you were using this personal ref- 
erence all the time of “I this” or “I that.” Is that what you thought 
Mr. Dempsey would object to? Why did you not address it to Mr. 
Dempsey for him to put it in the formal language that you felt that it 
should be in for a report? Why did you address this tentative report 
to “Dear George”? 

Mr. McCase. This was the very beginning of our efforts to report 
our side of the negotiations to the Commission and the form which 
these reports took was determined by Mr. Dempsey, by our attorney 
subsequently, and all of the reports that we made followed the formal 
procedures. 

Mr. Wotverton. There were all kinds of rumors that were prevalent 
in this matter, according to the testimony that has been presented here, 
surrounding the name of Mr. McConnaughey, right or wrong I do not 
know. There is no determination of that. But right in the midst 
of all that, here goes a letter personally in your thought at: least, 
whether it would be in Dempsey’s thought is another matter, but in 
your thought at least on an association that had been very brief and 
yet indicated a very close relationship by the use of the name “Dear 
George,” and then your personal reference to what, “I explained,” and 
so forth and so on. 
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Now, when you look at all those things, I hope it will create some 
thought in your mind as to why I am asking all this in the way of 


‘questions as to why this and why that and why the other thing. 


We are trying to find out what was back of this whole thing. We 
are trying to find out to what extent, if any, there was a real back- 
und for the prevalent rumors that were going around, and here is 
a communication that, on its very face, indicates a very close relation- 
ship and report of what was going on behind the scenes. 
Phat is where these negotiations were being carried on, behind the 
scenes. ‘ ' ‘i 
Here is a report being made of it to a Commissioner as “Dear 


George.” 

Pie not want to prejudge in any way whatsoever but to me, and I 
hope that my feeling can be understood, I do not understand this kind 
of an explanation that you have given for this particular communi- 
cation. I really cannot. I will not ask any more questions. I do not 
think that I am going to be able to understand the information that 
isbeing given to me at the present time. 

Mr. McCane. Mr. Wolverton, I would like to comment on what you 
have just said if I may to this extent: that these were negotiations in 
an effort to solve a hotly, long-contested comparative hearing for a 
television station in Pittsburgh, and there was no secret about them. 
Ithink everybody knew about them. 

You referred to them as secret meetings. These were not secret at 
all. Iam sure that all the attorneys and, therefore, all the principals 
involved, knew about them and we certainly tried to proclaim them to 
the world. 

Our desire was to let the Commission know that we were making a 
wholehearted attempt to settle this thing. We had been selected in 
the amended initial examiner’s report as the ones to get the station and 
we felt that we should have it to ourselves because it had been estab- 
lished that we were best qualified. 

On the other hand, we were in the position of being willing, in the 
interest of saving time, to work out a merger of all the interests so that 
wecould get on the air with a TV station. 

Mr. Wotverton. Let us look at it from this standpoint with that 
idea. 

Under the law, the Commission was charged with deciding this ques- 
tion between these several applicants on the basis of what was the 
public interest. 

Mr. McCase. That is right. 

Mr. Wotverton. To help them in deciding the public interest and 
to help them, as you have just said, to save time, What had you done? 
What did you do? You and your chief competitor got your heads 
together and you paid $50,000 to each of several applicants to with- 
draw their applications for what: In the public interest or was that in 
order that your combination could get this channel? It was the latter, 
of course. 

Here we are. Negotiations are going on behind the Commission to 
settle the question of public interest by the buying off of applicants at 
$50,000 apiece in order that there could be a merger between you two. 
Neither of you could be bought off one by the other so that the only 
thing you could do would be to join in and you make a merger. 
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To me, there is something that is so radically wrong in that kind 
of a procedure before a Commission that it should be condemned jp 
the strongest possible language, not explained by saying you were try. 
ing to save time. That was not the thing that was in the minds of you 
and your competitor. You were doing this to take out of competition 
the other applicants for this particular license in order that you might 
have it. It was not a question of public interest. It was a question 
of personal interest that was the dominating factor and here we haye 
a memorandum prepared by one of your competitors in which you are 
communicating on the surface with one Commissioner, which you say 
would never have been permitted to go through, telling what is going 
on, what you are trying to do. 

If the Commission wanted something done, why did you not go to 
it with it as a completed thing? Why did you have to communicate 
with some one Commissioner? That is what this would have been 
in my opinion, if you had not received that message, ; 

This idea that Mr. Dempsey would never have let you send it is far- 
fetched, in my opinion. This was being prepared for a purpose. It 
was being prepared to keep Mr. McConnaughey advised as to what 
was going on. 

Now maybe I have expressed myself too plainly, but I hope I have 
done so so that it may be understood so far as I am concerned, because 
I am looking at it from the standpoint of public interest which Con- 
gress intended should be the determining factor in all these cases, 

Your answer is: “All the others did it and we did it, therefore, as 
common practice.” If that is the kind of common practice we have 
in deciding what is in the public interest, this committee had better 
find some kind of a legislative estoppel to that kind of thing. 

Mr. McCase. I disagree almost in entirety with your remarks, Mr, 
Wolverton. Your facts are not correct, and I would like just simply 
to say that the comparative hearing had been held, the examiner’s re- 
ports have been made, and that all of that is in the record, and that 
three of the applicants had been entirely disqualified by the examiner, 
based upon the qualifications as submitted by them, and it is all a 
matter of record. 

The Reed-Wolf people had been selected in the initial decision. Mr. 
Wolf died and, because Mr. Wolf had represented certain factors which 
weighed the examiner’s decision in their interest, his death made us 
the logical persons to get it. The other applicants who had been dis- 
qualified had a nuisance value in that they could prolong for months, 
and perhaps a year or more, the proceedings and prevent us from 
getting on the air with the television station. 

That was the reason that we wanted to merge and that is, I assume, 
the reason back of many other mergers in the area of television—the 
desire to get the station on the air as soon as possible after it was 
readily apparent that some of the applicants were not at all qualified. 

Thank you. 

Mr. Wotverton. I will say in conclusion that you have changed the 
law completely. The law calls for a public interest decision and you 
had a personal interest decision by practicing this particular way of 
buying people off. 

Mr. McCase. I cannot possibly accept those remarks. They are 
inaccurate, sir. 
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Mr. Wi1aMs. Mr. O’Hara. 

Mr. O’Hara. I have no questions. 

Mr. WILLIAMs. Mr. McCabe, may I ask one or two questions before 

oceed further ! t 
"Sid I understand you to say that at the time you prepared this 
memorandum which was never forwarded, that is the “Dear George 
memo, that. the other applicants with the exception of WCAE and 
Television City had been disqualified ? my 

Mr. McCase. In the examiner’s report, that is my opinion, yes, and 
in the subsequent amended examiner’s report. 

Mr. Wuu1aMs. Is it not the fact that they had just gone to com- 
parative hearings following the examiner’s report and that all five 
participated in those hearings ¢ 

Mr. McCase. The comparative hearings had been held, the examin- 
er’s report had been mae and then the amended initial examiner’s 
report about a year later. That is my understanding of it. 

Mtr, Wuutums. The final examiner’s report had been made by June 
12, 1957, when the hearings were held on June 3, 1957? eh 

Mr. McCase. That was the oral argument before the Commission. 

Mr. Wuu1aMs. Yes. Now, is it not a fact that all five of the spph- 
cants participated in the oral argument before the Commission 4 

Mr. a iaae. I assume so. 

Mr. Wuu1aMs. Then where did you get the idea that the three 
applicants had been disqualified ? 

Mr. McCase. Well 

Mr. Wiiu1aMs. Had you received any kind of report from the Com- 
mission following the oral argument ? 

Mr. McCane. No, just a commonsense appraisal of the effect of the 
examiner’s reports in which the whole thing is set forth. 

Mr. Wiiu1aMs. Is it not a fact that in the initial decision of the 
hearing examiner all five aor were held to be qualified in var- 
ious respects and to various degrees ? 

Mr. McCase. Yes. Yes. 

Mr. Wiii1ams. How can you account for your statement that you 
made a moment ago that three of them had been disqualified? Just 
what was the basis for that statement ? 

Mr. McCane. The basis of it was my understanding of the examin- 
er’s reports, the initial, and the amended examiner’s reports. 

Mr. Wi1aMs. Had you been so advised by your attorneys? 

Mr. McCasr. I can’t say that it reached any formal statement. It 
is just an opinion that I had based upon the realities of this procedure. 

think that their attorneys somewhere along the line must have 
advised them to settle. In fact, I had that very definite impression to 





7? aout. 
r. Witt1ams. Had you ever corresponded with Mr. McConnau- 
ghey at his home prior to June 12, 1957 ¢ 

r. McCase. Not that I recall, sir. 

Mr. Wi11aMs. Then there would be nothing in your files insofar 
as you know that would indicate previous correspondence with hir> 
of a personal nature ? 

Mr. McCasne. Not that I recall. 

Mr. Wiuu1ams. Perhaps we can clear the atmosphere with ere 
direct question. It may not be clear to you. I donot know. 
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Mr. McCase. Yes. 

Mr. Witx1aMs. I have one direct question. When you called your 
stenographer in to dictate this memo to her, that is the so-called 
“Dear George” memo ? . 

Mr. McCasz. Yes. 

Mr. Witu1aMs. Did you suggest to her that she check the files for 
Mr. McConnaughey’s home address ? 

Mr. McCase. No; I made no suggestions to her at all. The memo 
was unfinished, and some one of the girls penciled on there, “G. C. Me- 
Connaughey,” with that address as you see it down on the lower left. 
hand corner, and it was put in the files. 

Mr. Wiiu1aMs. What was the reason for what apparently is the ex- 
treme haste or desire for extreme haste on the part of the Hearst in- 
terests to bring this matter to a final conclusion, when it had been 
hanging fire, as I understand, for some 4 or 5 years? 

Mr. McCane. Well, I got into it in 1954. I had nothing whatso- 
ever to do with the comparative hearings at all. 

I went in to help Mr. Kapner in the negotiations, and that year I 
believe Mr. Irwin Wolf had initiated a merger in which he believed 
there was an opportunity to get the CBS television network if we 
moved quickly, and so we worked very hard and had negotiations, 
and they fell apart because one or the other of the five applicants 
would not agree. 

Then subsequently, I believe about a year later, again coming toa 
head at this same time of the year just before the Commission was to 
take its summer holiday, we believed we might get an NBC connec- 
tion, and efforts were made. 

I went to Pittsburgh, and at various times each of the applicants 
attempted to make a merger. 

Now, finally, in 1957, we had been informed by ABC, which was 
the last network available to us in Pittsburgh, that if we did not merge 
and get on the air it was possible that they would make an agreement 
with channel 9 at Steubenville and have it brought into Pittsburgh. 

That, as briefly as I can express it, is an indication. 

Mr. Wiiu1aMs. Were you afraid that that might be done prior to 
June 1957? What is the significance of the date June 30, 1957, inso- 
far as this application is concerned, Mr. McCabe ? 

Mr. McCase. First of all, there were certain procedures that you 
had to go through in order to complete any merger or any negotia- 
tion. Mr. Reed had told us, as is set forth there, that the vote would 
be more favorable to them after Mr. McConnaughey resigned on the 
30th, and the feeling was that there would be a whole new Commission. 

Mr. Wiu1aMs. Is it not a fact when you just boil it down to prac- 
ticalities and realities that you felt or had reason to feel, or even felt 
without reason, that you had Mr. McConnaughey on your side, and 
you wanted to get this thing out of the way before June 30, 1957. Is 
that correct ? 

Mr. McCase. That is correct, but that is not the only reason. I 
was not trying to give the only reason. 

Another reason was that there was already one member of the 
Commission who had disqualified himself, Mr. Craven. That meant 
six. 
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Mr. McConnaughey off meant five. That meant that when, as, and if 
a new Chairman came in, which was inevitable, there was a possibility 
that there may have to be additional hearings which would drag the 
thing on even further. 

Mr. Wuu1ams. The fact remains that you knew that Mr. McCon- 
naughey was very friendly to your application and you wanted ac- 
tually to have it handled by the 30th of June. 

Mr. McCase. Mr. McConnaughey had voted once or twice for the 
record in a way that indicated that he had voted the way we believed. 

Mr. Wuutas. As I understand it, the oral arguments were made 
on June 3, which very properly under the rules of the Commission 
would be the first time that Mr. McConnaughey had an opportunity 
to hear the case on its merits, wouldn’t it? , , 

Mr. McCase. There were many other legal businesses involved in the 
initial examiner’s report. I might say I am a little bit out of my ele- 
ment here with respect to the legal aspects of this thing. I am not 
qualified. Any one of these attorneys can answer that better than I. 

Mr. Witu1aMs. If you will permit me to say so, you have testified 
as to your knowledge of some of the technical aspects of it, which, of 
course, would favor your side of the case, and yet you appear to have 
complete ignorance of the rest of the facts. 

For instance, you have said that three of the applicants had_been 
disqualified, and you stated that categorically, when in truth and fact 
they had not been disqualified. 

You stated a moment ago that Mr. McConnaughey had voted sev- 
eral times in favor of your application and now we find that on June 
8, just less than 2 weeks prior to your dictating this memorandum, if 
the case was heard in accordance with the proper procedures, it would 
have been the first time that Mr. McConnaughey would have been 
informed of the merits of the case. 

That is my understanding of your testimony as related to the 
history of the case. I am just wondering how the Hearst Enterprises 
gata be so certain that Mr. McConnaughey was the sinker on the jury, 
so to speak. 

Mr. McCase. Hearst Enterprises nor I were certain of Mr. Mc- 
Connaughey’s vote. In fact, I haven’t any knowledge to this day 
as to how the Commissioners voted, if they did vote, with respect to 
passing on the comparative hearing after the oral argument. I do 
not know to this day. 

Mr. Witi1ams. Yet you stand by your testimony a few minutes ago 
that Mr. McConnaughey had voted several times in your favor? 

Mr. McCaze. On motions. At least once, and possibly twice, he 
had voted on motions which in effect favored us. 

Mr. Witx1ams. I am sufficiently confused. Maybe Mr. Lishman can 
straighten it out. 

Mr. Lisuman. Mr. McCabe, if the three other applicants referred to 
by you were disqualified, in your firm opinion why did you feel it nec- 
ll pay each of them $50,000 in order to obtain their with- 

rawal ? 

Mr. McCane. Because they had the nuisance value of being able to 


prolong the proceedings and delay getting on the air with a television 
station. 
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Mr. Liasuman. I would like to hand you a photostatic copy of a let- 
ter obtained from the files of the New York Mirror, dated May 95, 
1956, addressed to Mr. H. G. Kern, over apparently your initials, and 
ask if you can identify this? 

Mr. McCase. Yes, that is correct. 

Mr. LisHMmAN. I would like to read this letter. [Reading:] 


New YorK Mrrror, 
New York, N.Y., May 25, 1956. 

Dear Hap: The negotiations with the Messrs. Fink of Wesper, one of the five 
applicants for TV channel 4, Pittsburgh, are marking time. 

Seott Fink, the father, has returned to Pittsburgh to consult his stockholders 
after having spent 2 days meeting with me and his son, Jerry, in New York at 
my invitation. 

Fink offered to get out for $175,000, including their theater. I finally offereg 
$100,000, they to have no stock or any other plans. The offer is contingent op 
our ability to make a satisfactory deal with all the other applicants including 
Reed-Wolf. 

Reed and I are in agreement that it might be worth while if we could get 
the three smaller applicants—the Finks, Hershberg, and Matta out for not more 
than $250,000. 

Of course, this whole play is an effort to effect a merger with the hope that 
CBS affiliation could be procured. 

I expect to hear further from Scott Fink in a few days. 

Sincerely yours, 
C. B. M, 

Copies to— 

Mr. E. Becker. 

Mr. Leonard Kapner. 
Mr. M. Huberth. 

Mr. R. E. Berlin. 

So that in 1956, which was a year prior to the oral hearing, appar- 
ently the value of these people as a nuisance was greater than a year 
later, is that correct ? : 

Mr. McCase. That is a reasonable assumption. Nothing came of 
that negotiation. I heard nothing more from Mr. Fink. 

Mr. Lisuman. Do you know what had occurred in the interval be- 
tween May 25, 1956, and June 1957 which made the nuisance value of 
these three applicants lesser in amount ? 

Mr. McCase. I would say that the processes before the Commission, 
more of them had been completed and you were nearer final deter- 
mination. 

Mr. Lisoman. Was it in any way based upon your feeling that you 
were certain to get the award under the then existing setup in 1957 
at the Commission ? 

Mr. McCase. No. 

Mr. Lisuman. I would like to hand this photostatic copy, also ob- 
tained from the same file. This is a memo dated May 9, 1956, respect- 
ing TV channel 4, Pittsburgh, and it apparently is a memo of Mr. 
McCabe’s and I would like to have it identified. 

Mr. McCase. That ismy memorandum. 

Mr. Witi1ams. Mr. McCabe, you identify that as your own document 
and having come from your files? 

Mr. McCase. Yes, sir. 

Mr. Wiu1aMs. It will be accepted for the record. 

(Document referred to follows :) 
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MEMO RE TV CHANNEL 4—PITTSBURGH 
May 9, 1956. 

Leonard Kapner and I met yesterday in Pittsburgh with Messrs. Earl Reed 
and Lee Eckels, the candidates who have received the nod from the FCC’s 
hearing examiner, Elizabeth Smith. : ; 

I now have an appointment with Reed in my office in New York for Wednes- 
day afternoon, May 16, at which time we will continue our discussions. Reed 
will see Frank Stanton, president of CBS at 9:30 on May 16. 

It was agreed in Pittsburgh yesterday that Reed would first try to get a 
commitment from CBS, after which we (Hearst) would undertake to eliminate 
ihe other three applicants for channel 4. They are Matta, Irwin Community, 
and Wespen. Reed said we would have to do all the work with them. 

It is Kapner’s and my opinion that Reed and his associates, representing also 
the heirs of Irwin Wolf, are primarily interested in a capital gain despite his 
statements to the contrary yesterday. 

When Reed asked me twice if we insisted on control I said, yes, we did, 
pointing out that I was saying it in the politest and softest manner possible. 
He expressed his view that we should revert to a minority position as had been 
discussed in the original merger deal. 

I stressed the point that without CBS affiliation there was little or no chance 
for capital gains or any inflation of the capital structure as a result of eliminat- 
ing the three other applicants. Reed mentioned a figure of $250,000 as a possible 
maximum for reimbursement of expenses to the other applicants. He said they 
were not disposed to go to any great length to get them out. Their financing 
is all set, Reed said. 

Reed put up a very bold front emphasizing the strength of his position and 
the fact that they intended to operate. He said that the Wolf heirs and stock- 
holders joined in this attitude. Reed appreciates the fact that at the present 
time a station in Pittsburgh with an ABC affiliation would be worth just about 
what was required of capital investment in the facilities, a point which I 
emphasized. 

Reed showed great concern for the potential delaying tactics of WENS, the 
UHF channel 16 station which has blocked channel 11. He said that their 
Washington attorney, Pierson, advised them there was not much Johnson of 
WENS could do to interfere, with hope of success, in delaying the actual con- 
struction and operation of the facility if the licensee were willing to take the 
chance of adverse court action. 

(Signed) C. B. M. 


(Typed) CHaArRtEs B. McCase. 
Copies to— 


L. Kapner. 

H. G. Kern. 

M. Huberth. 

W. J. Dempsey. 

R. McCauley. 

E. Becker. 

J.D. Gortatowsky. 
R. E. Berlin. 


Mr. Lisuman. I would like to have identified for the record a letter 
dated July 26, 1955, addressed to Mr. R. E. Berlin, over the initialed 
signature of Mr. McCabe. 

Mr. McCasr. That’s mine. 


Mr. Wiu1ams Mr. McCabe, do you acknowledge that as your own 
document, and I believe your own initials are appended thereto ? 

Mr. McCase. That is correct. 

Mr. Witi1aMs. Let it be accepted for the record. 

(Document referred to follows :) 


New YorK Mrrror, 
New York, N.Y., July 26, 1955. 
Deak Dick: Supplementing our telephone conversation today in response to 
your inquiry of July 25 regarding Pittsburgh : 
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1. We have been informed that CBS has signed a regular affiliation agreement 
with channel 11, the Block-Brennan TV station in Pittsburgh. If CBS buys 
another Pittsburgh TV station, it can cancel in 6 months. 

2. Koplovitz believes that the report of FCC Examiner Elizabeth Smith, why 
heard the channel 4 applicants, will be issued in November. 

3. Both Dempsey and Koplovitz are very optimistic about our chances of 
getting the nod from the examiner, especially in view of her recent ruling ip 
favor of the newspaper applicant in New Orleans. 

Sincerely yours, 


CBM. 
Copies to— 


L. Kapner. 
E. Becker. 
D. L. Provost. 
M. F. Huberth. 

Mr. Lisuman. Mr. McCabe, who is Mr. Berlin ? 

Mr. McCasr. Mr. Berlin is the president of the Hearst Corp. 

Mr. Lisuaan. Do you know that he had a conference with Com- 
missioner Mack on June 11, 1957, with respect to the Pittsburgh 
channel ? 

Mr. McCase. I read about it in the paper. 

Mr. Lisnman. Did you have any discussions with Mr. Berlin as to 
his discussion with Commissioner Mack ? 

Mr. McCasz. I spoke to him about it after I had read it. 

Mr. Lisoman. Did he tell you the subject matter of his conversa- 
tions with Commissioner Mack ? 

Mr. McCase. He just said it was a social conversation that had 
nothing whatsoever to do with any matter before the Commission, 

Mr. Lisnman. Mr. Chairman, at this point I would like to read a 
portion of the diary of Commissioner Mack, and the entire diary is 
already in the files of the subcommittee hearing, and on Tuesday, 
June 11, 1957, the following entries appear, among others [reading]: 

2p.m. Talked with Mr. John O’Keefe in Senator Smathers’ office. Made ap- 


pointment with Mr. Richard Berlin, president of Hearst Newspapers, Inc., New 
York City. 

At 2:30 the following entry appears: 

Mr. Richard Berlin, president, Hearst Newspapers, New York City, in office; 
talked with Richard A. Mack. 

Did Mr. Berlin tell you that in order to have this social talk with 
Commissioner Mack he had arranged for it through the office of Sena- 
tor Smathers ? 

Mr. McCase. No, he didn’t. 

Mr. Lisuman. I would like to have another paper identified. This 
is an undated memorandum on the letterhead of the New York Mir 
ror, entitled “Re meeting with Wespen, applicants for TV channel 4, 
Pittsburgh, Pa”, and it bears the initials of Mr. McCabe. 

I would like to see if this is the authentic copy. 

Mr. McCase. It brings back old memories. That is mine, sir. 

Mr. Lisuman. Mr. Chairman, I would like to have that in the 
record. 

Mr. Wit11AMs. Do you acknowledge that as your own, Mr. McCabe! 

Mr. McCasz. I do. 

Mr. Witu1aMs. Let it be included in the record. 

(Document referred to follows :) 
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New York Mrrror, 
New York, N.Y. 


Re meeting with Wespen, applicants for TV channel 4, Pittsburgh, Pa. 


At the request of Scott Fink, president of Wespen, I met with him and six 
of his stockholders on Thursday, July 7, in Leonard Kapner’s office in Pitts- 
purgh. You will recall that on October 26, 1954, Wespen broke up the merger 
deal to which we and the three other channel 4 applicants were committed, 
and that they have consistently refused to meet with us or discuss any merger 
even Fink phoned Leonard Kapner and suggested yesterday’s meeting he 
gave the impression that he had something so important to propose that I should 
pe present. He refused a preliminary meeting with Kapner and Ed Becker. I 
was, therefore, surprised when Fink had nothing new to propose. He spoke 
vaguely, after the meeting had been in progress for 2 hours and we were walk- 
ing down a corridor on our way to lunch, of merging on the basis of each appli- 
cant relinquishing any thought of capitalizing his expenses. When I pressed 
him as to what he had in mind Fink said that if we could “buy out” the other 
three applicants they would like to be in a minority position of about 46 percent 
with us. He said that it was necessary to eliminate the other applicants, as any 
attempt to give them stock participation and at the same time leave us in control 
would make their minority interest too small to be of interest. 

I said that we were determined to have a solely owned television station in 
Pittsburgh. Our experience at Milwaukee and Seattle had convinced us that it 
was not logical for us to have partners. Even if we merged in Pittsburgh with 
minority stockholders we would expect to buy them out. 

I also pointed out that since ABC is the only affiliation open now to channel 4 
the bloom was off the rose and that dreams of big capital gains via a CBS 
affiliation had faded. I gave him the statistics on network hours available from 
ABO as compared with CBS and NBC. I said that we were still losing money 
in Milwaukee where we had inherited a costly mess created by a bunch of ama- 
teurs. I said, too, that whoever got channel 4 and the ABC affiliation had to be 
prepared not only to lose money but to do a lot of expensive, sharply focused pro- 
graming in order to meet the CBS and NBC competition. This, I said, required 
know-how, and it was unlikely that amateurs could operate profitably in Pitts- 
burgh under the existing circumstances. Kapner and I pointed out that a station 
in Denver in a somewhat similar situation, after several years of heavy operating 
losses, had recently sold for $400,000, far less than the physical cost. 

I expressed my belief that time was working in our favor and that while we 
were anxious to get on the air and would listen to any proposals I saw no reason 
to get involved in a merger which would result in an inflated capital structure. 
I pointed out that we would probably be offered the station by any of the existing 
applicants should we not be the FCC designees. 

I agree with Leonard Kapner’s view that the Fink’s request for this meeting 
was as a result of pressure from other stockholders. When one of these asked 
the pointed question as to why the merger had fallen through, Leonard Kapner 
suggested that he ask Scott Fink. 

The meeting closed on the note that we should ascertain the cost of getting 
out Allegheny, Matta, and Irwin Community. We agreed to talk first to Allegheny 
after which the Finks and Kapner will decide whether to proceed with the 
others. From my brief conversation with Irwin Wolf, appended, it is apparent 
that they are still thinking only in terms of capital gains through some manipu- 
lation with CBS. 

Yesterday Betty Smith, the FCC examiner before whom the channel 4 hearing 
was held, ruled in favor of the newspaper applicant in New Orleans. Both at- 
torneys, Dempsey and Koplovitz, believe, as do Kapner and I, that this im- 
measurably strengthens our chances of getting the channel. She certainly cannot 
how reverse herself in her next opinion on the grounds of newspaper ownership. 
There is no doubt but that our case on its merits is far stronger than any of the 
other applicants. 

It would appear, then, that our best policy is to sit tight and await the outcome 
of the FCC proceedings rather than to get involved with these applicants. Mean- 
while, we shall listen courteously to everyone who has anything to say. It must 
be borne in mind at all times that Al Burchfield, president and one of the principal 
owners of the Joseph Horne Co. department store, is a Fink stockholder and at 
the same time the third best advertising customer of Ed Becker and the Sun- 
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Telegraph. He spent $334,000 with the Sun-Tele last year. Irwin Wolf of Alle. 
gheny is president of Kaufmann’s, Pittsburgh’s largest department store. 


** * 


I gave Irwin Wolf of Allegheny a brief report by telephone from the airport 
He had been informed of the Finks’ request for a meeting by Messrs. Becker and 
Kapner. Wolf said that he was still on the inside with CBS and that if we 
worked out a merger and agreed to sell to CBS we could get ourselves q nice 
capital gains. He said, “That would interest you, wouldn’t it?’ And JI said 
“Irwin, you know our interest in this thing from the beginning has been as own. 
ers and operators. It’s 10 to 1 that we would have no interest in a capital 
gain.” I also laughingly said that I was surprised that he still had faith in the 
promises of CBS. He then said that Reed and Wolf would guarantee any CBS 
promise to purchase. At the close of our conversation I arranged with Wolf to 
have Leonard Kapner fill him in on the meeting in detail. 


(Typed) C. B. McCazeg, 
(Signed) C.B.M. 

Copies to— 

E. Becker. 

S. Berkson. 

R. H. Berlin. 

W.R. Hearst, Jr. 

M. F. Huberth. 

L. Kapner. 

D. L. Provost. 
The following officers and stockholders of Wespen attended the meeting: 

Robert Brocker. 

Paul Euwer. 

U. W. Cruikshank. 

Aiken Fisher. 

J. Robertshaw. 

Scott Fink. 

Jerry Fink. 


Mr. Lisuman. I have another photostatic copy of an office memoran- 
dum apparently by Mr. Leonard Kapner. Do you know Mr. Leonard 
Kapner? 

Mr. McCase. Yes, I do, sir. 

Mr. Lisuman. What is his position ? 

Mr. McCasz. He is executive vice president of the television station 
in Pittsburgh, channel 4. 

Mr. Lisuman. And this is an office memorandum dated July 8, 1955, 
and copies appear to have gone to you and a Mr. E. D. Becker. I 
would like to have you examine this and identify it as being an authen- 
tic copy. 

Mr. McCasg. Yes, a copy of this was sent to me by Leonard Kapner. 

Mr. Lisuman. I would like to have this memorandum in the record, 
please. 

Mr. Wiu1ams. Let that be received for the record. 

(Document referred to follows :) 


OFFICE MEMORANDUM 

JULY 8, 1955. 
At the request of Mr. Scott Fink, of Wespen, we asked Mr. Charles McCabe 
to attend a meeting in my office on Thursday, July 7, 1955, at 11 a.m. In addi 
tion to Mr. Scott Fink, Sr. and Jerry Fink, five additional stockholders in Wespen 
attended: Mr. V. W. Cruikshank, Paul Euwer, Aiken Fisher, John Robertshaw, 

and Robert Brocker. 
After the meeting started it became apparent that the Wespen group had no 
definite proposal to offer Mr. McCabe. They seemed to spar around hoping that 
we would come up with some offer. The meeting lasted most of the day and 
I must say it was quite disappointing since Mr. Fink had led Mr. Becker to 
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pelieve that the purpose of bringing Mr. McCabe to Pittsburgh was so important 
that he could not even divulge his idea to us in advance. 

Mr. McCabe explained to the Wespen group that since the Columbia network 
nad signed an affiliation agreement with channel 11, that channel 4 had avail- 
able only an ABC affiliation. Therefore, the proposition was not as attractive 
as when we previously attempted to merge the applicants. He explained that 
from Hearst experience with an ABC station in Milwaukee, that in addition to 
making a substantial investment, they would expect to sustain an operating loss 
for a period of a year or two. 

Mr. McCabe stated that he was not adverse to listening to any proposals 
from any of the applicants. However, he stated the Hearst position very 
clearly, namely that Hearst would insist on having control because of its expe- 
rience, aS well as other reasons ; that Hearst was interested in a long-range opera- 
tion of a television station rather than capital gain, which appears attractive 
to some of the other interested individuals. If Wespen or any other applicants 
could come up with a proposal for merger that would be satisfactory to all appli- 
cants as well as Hearst, it would have to be understood that there would be 
no inflated values introduced into the proposition that would increase the capi- 
talization, such as unneeded real estate, etc. Moreover, any former proposals 
which contemplated high-salary jobs for applicants, or relatives of the appli- 
cants, would not be feasible on an ABC operation. It was explained that an 
ABC operation would have to be operated as tight as possible in order to keep 
the losses in the early years, toa minimum. At this point several of Mr. Fink’s 
stockholders seemed to lose interest in the entire project, particularly Mr. Cruik- 
shank who had the impression that any grant of an application would be worth 
$2 million to a recipient. 

After Mr. McCabe explained the Hearst position that we were not anxious 
to rush into a merger that would result in an ABC affiliation, and that we 
were perfectly willing to take our chances in winning the station via the 
hearing, Mr. Scott Fink finally revealed what we believe was his purpose 
in calling the meeting. He has an idea that some of the other stockholders 
could be paid out for their hearing costs and that Wespen could then merge 
on a permanent operating basis, giving Hearst the control. With the excep- 
tion of Matta, a proposal of this sort presents even greater difficulties in lining 
up the applicants, as there is no longer the attractive bait of CBS to dangle as 
a possibility. 

The meeting broke up at 4 p.m. with the suggestion by Scott Fink that I 
attempt to talk with Matta, Hirschberg, and Wolf-Reed to see if they would be 
be willing to get out. 

At the airport Mr. McCabe phoned I. D. Wolf. Obviously I did not participate 
in that conversation but later that evening I talked with Wolf, and they have no 
idea of giving up in this matter but feel that a merger would still be desirable, 
as Wolf believes that he can make a tieup with Columbia in some manner or 
other. How this could be done is extremely vague, as it is generally understood 
that CBS have already signed an affiliation contract with WWSW, the grantee 
of channel 11. Wolf mentioned that he discussed the possibility of a capital gain 
deal with McCabe involving CBS. McCabe stated that Hearst was interested in 
operating a station and not in capital gain. Wolf felt that in their telephone 
conversation McCabe had not sufficient time to consider this matter and sug- 
gested that I see him this afternoon with the idea that we might call McCabe 
after we discussed this matter further. 

LEONARD KAPNER. 

Copies to— 

Charles McCabe. 
E. D. Becker. 


Mr. Lisuan. I have a photostatic copy of a memorandum signed 
by Mr. McCabe, dated October 27, 1954, entitled “Re: proposed 


merger of Pittsburgh channel 4 applicants.” I would like to have this 
identified for the record. 


Mr. McCane. Yes, I recognize that as my memo. 


Mr. Lisuman. I would like to have this document introduced in 
the record. 


Mr. Witu1aMs. It will be included in the record. 
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(Document referred to follows :) 

OcToBER 27, 1954, 
Re proposed merger of Pittsburgh channel 4 applicants: 

I believe we should sit tight for the present with respect to further nego. 
tiations for a merger. 

Reed and Wolf of Alleghany will have worked out their KQV situation within 
a week. If they sell it as planned, they will have to form a new corporation to 
take over their TV application. Their attorneys told me that the purchaser 
insisted on buying the stock of Alleghany Corp. in order to take advantage for 
tax purposes of the losses incurred by that corporation. 

If we care to press a merger, I believe we should aim first at getting Reed and 
Wolf out of the picture completely by withdrawal of their application. 

The next step should be to deal with Fink of Wespen on an utterly realistic, 
no-water basis whereby the stock purchases would be paid for in cash with no 
puts or options and any allowances for expenses would be on a certified basis, 

We would then be in a position to deal with Hirschberg of Irwin and Matta 
in a manner commensurate with their stature rather than their nuisance value, 

C. B. McCase. 

Copies to— 

R. E. Berlin. 

J. D. Gortatowsky. 
E. Becker. 

L. Kapner. 

D. L. Provost. 


Mr. Lisuman. Mr. McCabe, yesterday while Mr. Eckels was on the 
stand, an extract from his September 23, 1957, statement to the FBI 
was read into the record. Were you here yesterday ? 

Mr. McCase. No, I was not. 

Mr. Lisuman. I would like to read this extract and ask you some 
questions. [Reading:] 

Another rumor that I heard from sources which I do not recall was that 
McConnaughey had or was attempting to set up an arrangement under which 
he would receive $20,000 a year for a 10-year period from the Hearst group, if 
this group wished to secure McConnaughey’s vote for the construction permit 
in question. 

You have heard this rumor? 

Mr. McCase. Yes. That was read to me last spring. 

Mr. Lisoman. You mean this paper ? 

Mr. McCase. Mr. Eckel’s statement. 

Mr. Lisuman. Had you ever heard of it from any other source! 

Mr. McCase. No. 

Mr. Witu1aMs. You say that was read to you last spring. By 
whom, Mr. McCabe? 

Mr. McCase. Our chief counsel, Raymond McCauley, read it to me 
by telephone. 

Mr. Wotverton. What was the date? 

Mr. WituiaMs. He said last spring. 

Mr. McCase. Last spring. I don’t know the precise date. 

Mr. Wotverron. But it was before the decision in the case? 

Mr. McCase. No, that was just this year, 1958. This was long 
after the thing. 

Mr. Wotvertron. You had not heard of it before the decision in 
the case ? 

Mr. McCase. No, [had not. 

Mr. iaSMA. What was the name of the gentleman who read that 
to you! 
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Mr. McCaze. Raymond F. McCauley, chief counsel for the Hearst 


=p. Lisuman. Do you know where he obtained this statement? 

Mr. McCase. He told me he got it from Mr. Dempsey, our attorney 

in Washington, and he said that Mr. Eckels had given it to Mr. 
sey. 

ou Teesincan. Did you discuss this rumor as it had been reported 

to you with any of the other gentlemen in the Hearst organization? 

Mr. McCasr. When Mr. McCauley read it to me, my comment was 
“Jt just doesn’t make sense.” ; 

Mr. LisumMan. Does the Hearst group have any retainer arrange- 
ment with Mr. McConnaughey or any of his associates ? 

Mr. McCase. No, and Mr. McCauley, in talking to Mr. Shacklett, 
who was representing your committee, suggested that he might care 
to question the comptroller of the Hearst Corp. and ask him that 
question, which would cover the whole Hearst structure in every 

t. 
ae, LisHMAN. Do you know whether any approach was ever made 
toanyone in the Hearst group? 

Mr. McCase. No; I donot. 

Mr. LisuMaAN. Was this extract read or was Mr. Eckels’ complete 
statement read to you? 

Mr. McCasr. I believe the complete statemet was read to me from 
the beginning to the end. 

Mr. Lisuman. I will read another portion of this statement 
[reading | : 

Have heard rumors from some source or sources which I do not recall to 
the effect that McConnaughey was soliciting or attempting to solicit $50,000 
from Televesion City, Inc., to secure McConnaughey’s vote for Televison City, 
Inc., in obtaining the construction permit? 

Did you discuss that rumor with any other person in the Hearst 
organization ? 

r. McCaze. No; I didn’t discuss it. It was read to me and I made 
the comment that I mentioned. 

Mr, Lisoman. Did you ever hear that rumor from any other source? 

Mr. McCase. No; I did not. 

Mr. Lisuman. Getting back to Mr. Berlin and his conference with 
Commissioner Mack, do you know whether Mr. Berlin ever made a 
written report concerning the results of his visit ? 

Mr. MoCane. No. No; I donot. 

Mr. LisumaNn. I have no further questions. 

Mr. Wiuu1ams. Mr. McCabe, according to the diary of former Com- 
missioner Mack, the notations dated Tuesday, June 11, 1957, which 
were read to you a few minutes ago, it is indicated that Mr. Richard 
Berlin had a conference with Mr. Mack in his office at 2:30 that 
afternoon. 

I believe you have stated that Mr. Berlin indicated to you that it 
was more or less a social visit, that they did not discuss their tele- 
vision problems, and that it had nothing to do with the allocation of 
this television channel. 

The notation for June 12 is the date of the “Dear George” memo, 
which is the next day. 
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I note here that there was a farewell party scheduled for Commis. 
sioner McConnaughey at the suite of Mr. Hinckley at the Mayflower 
at 5 p.m., on the following day, which was Thursday, June 13. 

Do you know whether or not Mr. Berlin attended that farewel] 

arty ¢ 

Mr. McCase. No; I am reasonably sure that Mr. Berlin does not 
even know Mr. McConnaughey. 

Mr. WruiaMs. You did not attend the party ; did you? 

Mr. McCase. No;I didn’t. 

Mr. Witu1AmMs. Do you recall whether you were invited ? 

Mr. McCase. No, I don’t recall. I am quite sure I was not invited 
but I don’t recall. ; 

Mr. Witu1aMs. Did you talk with Mr. Berlin between the time he 
visited Mr. Mack’s office on June 11 and the time that you started the 
dictation of your memorandum of June 12, which was never sent? 

Mr. McCase. I don’t believe so. I don’t recall. I would say it 
would be very unlikely. 

I might add for the record that we have a policy in the Hearst or- 
ganization which governs all of us in any of these governmental com- 
missions that we have any dealings with not to talk to anybody about 
them. I mean in a big organization like ours you have to definitely 
have a policy, and that is our absolute policy, not to discuss the merits 
of anything before a Commission. 

Mr. Wituiams. Then, as I understand it, the fact that Mr. Berlin 
visited Mr. Mack’s office on June 11 and you prepared the memoran- 
dum on June 12, which was interrupted by a telephone conversation 
with Mr. Dempsey are purely coincidental and have no connection. 

Mr. McCase. Noconnection whatsoever as far as I know. 

Mr. Witutams. Mr. O’Hara. 

Mr. O’Hara. Mr. McCabe, do you ordinarily keep unimportant 
memoranda such as your “Dear George” memorandum in your files as 
you did in this particular case? 

Is that a policy? It was something that you started to dictate as 
you testified that was never used. I wondered why you still kept it 
in your files. 

Mr. McCaze. My files are very complete. As you know, I run a 
newspaper, and I have other activities, and, as is evidenced from all 
of this stuff that has been entered here, my files are very complete. 
Everything that I dictate of that sort is put in my files. It is full of 
notes and handwritten notes and stuff of that sort. 

Mr. O’Hara. I am not being critical of you, but I have reached 
that point in my public life where I am getting rid of some of my files. 
It made a little impression on me. That is all I have, Mr. Chairman. 

Mr. Wriuiams. I have one more question, Mr. McCabe, which has 
has probably been answered already. 

Do you know of any legal business that has been handled for the 
Hearst Corp. or Enterprises by the firm of Sutton, L’Heureux & 
McConnaughey? 

Mr. McCase. No, I donot. 

Mr. Wuu1Ams. Has Mr. Sutton prior to his creation of his part- 
nership with Mr. McConnaughey and the other gentlemen ever han- 
dled any legal business for your concern that you know of ? 
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Mr. McCase. I have had the responsibilities of our radio and tele- 
vision since 1940 and I have no knowledge of it. 

Now, in the meeting here I met Mr. Sutton for the first time and 
he told me that back in the 1930’s, he had had some radio business 
from some Hearst station and he and I were introduced to each other 
for the first time right here today. 

Mr. Witu1ams. You do not know whether he represents any of 

our newspapers at the present ? 

Mr. McCase. No, not to my knowledge. No, I do not know. 

Mr. WituiaMs. Are there further questions? 

Mr. Lishman, do you have more questions ? 

Mr. Lisuman. I have no more questions. 

Mr. Witu1ams. Thank you, sir. 

Mr. McCase. I would like to repeat one thing; that is, that Mr. 
McCauley offered to have our comptroller answer a sweeping question 
which would cover every single ramification of the Hearst structure 
with respect to retention of Mr. McConnaughey’s firm in any ca- 

acity. 

, ek Witzzans. Thank you very much, Mr. McCabe. 

Mr. McCase. Thank you. 

Mr. Witu1aMs. You may be excused. 

Whom did you wish to call now, Mr. Lishman? 

Mr. LisumMan. Mr. Sutton. 

Mr. Witu1aMs. Mr. Sutton, will you be sworn, please, sir ? 

Do you solemnly swear that the testimony you are about to give this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? ' 

Mr. Surron. I do. 

Mr. Witttams. Mr. Sutton, will you identify yourself for the rec- 
ord, please, sir? 


TESTIMONY OF GEORGE 0. SUTTON, ATTORNEY, WASHINGTON, D.C. 


Mr. Surron. My name is George O. Sutton. I have resided in 
Washington since 1927. I have been a practicing attorney in the city 
since April 1, 1930. Prior to that time, for approximately 2 years or 
a little over, I was with the old Federal Radio Commission, first as an 
assistant to the Chairman and, secondly, in the Broadcast Engineer- 
ing Department, sir. 

hat covers briefly my residence in Washington. 

Mr. Witi1ams. Are you a member of a law firm at present ? 

Mr. Surron. I am not, sir. 

Mr. Witu1aMs. You are engaged in the practice of law, I believe, by 
yourself ? , 

Mr. Surron. I am, sir. I have associates but no partnership. 

Mr. Witti1ams. Who are your associates for the sake of the record ? 

Mr. Sutrron. Meredith Daubin is the only associate. 

Mr. Wi1ams. Do I understand correctly that you at one time prac- 
ticed law with Mr. George McConnaughey and Mr. L’Heurex? 

Mr. Surron. Yes, sir. There was an association known as MeCon- 
naughey, Sutton & L’Heureux that went into effect as of the first day 
of July 1957, that continued, sir, until I believe the latter part of May 
of this year, about the first of June. 
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Mr. Wiuurams. Mr. Lishman. 

Mr. Lisuman. Mr. Sutton, when were you retained to represent 
the Allegheny Broadcasting Co. ? 

Mr. Surron. Well, sir, it precedes the retainer of Allegheny Broad. 
casting Co. I had represented station KQV since perhaps 1933 op 
1934 under former ownership and when Mr. Reed and Mr. Eckels 
purchased the station I was called in to handle the papers before the 
Commission and for a period of time—I have forgotten the exact name 
there was another licensee and then later I think it became Allegheny 
Broadcasting Co., and since that time I have represented them. 

Mr. LisuMan. Were you retained on an annual basis or a monthly 
basis ? 

Mr. Surron. Do you want me to state exactly how, sir? 

Mr. LisoMan. Yes. 

Mr. Surron. The retainer arrangement ? 

Mr. Lisuman. You do not need to give the figures, but the arrange- 
ment, 

Mr. Sutton. I don’t mind giving you the — either. It doesn’t 
make any difference because I think it can explain some matters later, 
sir. 

Mr. Lisoman. You do it in your own way. 

Mr. Surron. The retainer arrangement with Allegheny or its prede- 
cessor there was $2,000 per year payable quarterly and if, as, and when 
the per diem charges exceeded that figure they were billed in addition 
thereto. 

Mr. LisomMan. With respect to the channel 4 application before the 
FCC, what services did you perform ? 

Mr. Sutron. At the outset, sir, when the application was first filed? 

Mr. LisuMan. Do you recall the date of the filing of that applica- 
tion ? 

Mr. Surron. Well, it was, oh, subsequent to the issuance of the sixth 
report and order in June 1952. I don’t have the exact date in mind, 
sir. The record will speak for itself. 

There may have been an earlier filing. I can’t recall, sir. 

Mr. Lisuman. Sometime in 1952? 

Mr. Surron. Well, that was the date, the effective date, sir, that 
television applications could be filed under the latest order of the 
Commission, or the order of the Commission at that time. 

Mr. Lisuman. Yes, sir. What was the nature of your services? 

Mr. Sutton. The nature of my services? 

Mr. Lasuman. In connection with this TV channel 4. 

Mr. Surron. Insofar as the original application was concerned, I 
was the attorney and I think it was filed in the name of Allegheny, if 
I remember correctly, sir, the original application. 

Mr. LisumaN. Yes, sir. 

Mr. Sutron. I continued in that capacity and I can’t give you the 
exact date but it is a matter of record and can be obtained. 

Mr. Eckels came into my office and stated that in effect they had 
decided that they did not want all of their eggs in one basket, that 
they had decided they wanted cocounsel in the matter and hoped that 
it would be agreeable with me to continue as cocounsel. 

It was intimated or I drew the conclusion that perhaps at that time 
there might be some objection to me continuing as chief counsel be- 
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cause of some conflicting applications, I think in St. Louis, in which 

bia had an interest. 
pe at that time to withdraw from the case if they desired to 
do so. He indicated he did not want me to do so. 

He gave me specific instructions that if I desired to continue under 
the same arrangements by which I had been paid, that I was to co- 
operate with a counsel and he mentioned Mr. Pierson, and asked me 
if I had any objection. I said “No.” 

He informed me at that time that Mr. Pierson would be in charge 
of the case, that he wanted me to cooperate but that in any differences 
of opinion Mr. Pierson’s opinion would prevail. 

I agreed to that. pals, 

Following that I called in an associate assistant, Mr. William 
Thompson, who was working for me at that time and informed him 
of that arrangement. Jn 

From that point on, I became the associate counsel for Television 
OTe LisumMan. And when were your services as counsel for Tele- 
vision City terminated ? 

Mr. Surron. Mr. Lishman, I have no written or oral understand- 
ing, communication or otherwise, terminating my services as of any 
definite date, sir. 

Mr. LisumMan. Were you here during the testimony of Mr. Eckels? 

Mr. Surron. I was, sir. 

Mr. Lisuman. Did you hear him testify that he terminated your 
services on June 4? 

Mr: Surron. I did, sir. 

Mr. Lisoman. Will you state the substance of the discussions you 
had with Mr. Eckels on June 4, 1957 ? 

Mr, Sutton. I shall be glad to, sir. 

Shortly before noon on June the 4th, I received a telephone call 
from Mr. Eckels. I stated to him at that time that I did not know 
he was in the city and manifested some surprise that he was here. He 
made some remark, I don’t remember exactly what, whether he stayed 
over, whether he came back early to attend to other business, but asked 
me if I had a luncheon engagement. 

I said, “No, I do not.” He said, “Will you have lunch with me at 
the Mayflower?” Isaid, “Yes, I will be glad to.” 

He asked me if I could come very shortly or what time would suit 
me. 

I said, “I can come almost any time.” 

Shortly after noon I did go to his room in the Mayflower Hotel. 
We had, I think, two cocktails before lunch. We did not discuss the 
case generally but there were references made to it. 

We ordered lunch. It was served. During the latter part of the 
lunch, Mr. Eckels said he wanted to talk to me about the case and its 
condition and what I thought of it. 

I at that time said, “Mr. Eckels” or “Lee,” I called him—I have 
known him for a number of years—“before we get into any discussion 
of the case or what should be done, I want to tell you of a contemplated 
arrangement which I have.” 

_ Then verbally I quoted to him approximately the contents that is 
in the agreement which exists between us or existed between us which 
you have a copy of. 

82090—59— pt. 13-18 
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Mr. Lisuman. Is that the agreement with Mr. McConnaughey and 
Mr. L’Heureux ? 

Mr. Surron. Yes, sir. I had told him that Mr. McConnaughey had 
informed me that he was leaving the Commission and Mr. L’Heureug 
was also leaving the Commission and would like to come in with me, 

I told him that the arrangement would be an association and not 
partnership, that Mr. L’Heureux and Mr. McConnaughey had no 
established business. 

I did have an established business, and therefore we could not form 
any partnership by which we would split fees, and the only arrange- 
ment that could be worked out as far as I was concerned was that the 
would come in to some space that I had available in the Press Build- 
ing and, if they could establish a business anceps ta to mine 
then we would consider at some later date a partnership by which all 
parties would participate in the fees. 

Mr. Eckels expressed some surprise at that and he wanted to know 
what the effects would be. 

I told him, because it was separate, I saw no effect from it. WhenI 
say “because it was separate,” I am referring to the practice would be 
separate, sir. 

He asked me a large number of questions about how that might affect 
the case, what would be the effect on it. 

I told him I thought there would be no effect, that I had confidence 
in Mr. McConnaughey and his integrity, that he would handle the 
matter and vote on the merits of the case and not look forward to any 
matter such as this, or allow it to influence him in any way. 

Mr. Eckels kept asking so many questions as to whether or not Mr, 
McConnaughey could participate in my business or might pay me in 
the future. 

I finally told him, I said, “Well, Lee, to justify my statement that 
these matters must be kept separate, here is a draft of what we propose 
to do.” 

I pulled out of ae a typewritten draft of the agreement. I 
say the agreement. It was a draft of a purported agreement which 
would go into effect we hoped on July 1. He stated that “This is 
only an unsigned draft. It has many pencil lineations.” 

I told him I thought it would have many more pencil lineations 
perhaps before we got through with it, but the basic principle could 
never be deviated therefrom and that was that it would be an associa- 
tion in name only and that they would pay me for space and other 
expenses. 

He asked me numerous questions about what I thought the effect 
would be and whether or not it could affect future relations. 

I told him I knew of no circumstance by which it could affect our 
future relations. 

Later, along toward the last, Mr. Eckels stated, “Well, I think we 
had better call early,” referring to Mr. Reed. He placed the call 
from the telephone in the room and told Mr. Reed what had happened 
and what had transpired to that point and told Mr. Reed it was an 
unsigned draft he had seen but that I had assured him that it would 
be separate. They talked for a few moments backward and forward 
and Mr. Eckels said, “I will-let you talk to George.” 

I talked to Mr. Reed. He asked me what this arrangement was 
that I was going into. I explained to him that it would be an associa- 
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tion, that there would be no interchange of fees, and there was no way 
by which Mr. McConnaughey could get any money that they had 
aid me or would pay me in the future. 

[ explained to him that they did not have any business and that it 
was up to them to establish a business, that I felt bringing in Mr, 
LaRue as a younger man would relieve me of some of the duties 
later on if they could establish a business. 

Mr. Reed says, “Well, it’s just a plain association, George, isn’t it? 
Isaid, “Yes.” He said, “Well, I see nothing wrong with that.” 

Mr. Eckels talked to Mr. Reed a bit more. I don’t recall that any- 
thing he said referred to that contract or that arrangement or the 
other arrangements. 

After that Mr. Eckels said to me, “Well, George, I think in order to 
be perfectly safe you should send me a bill the 1st of July and be sure 
that there are no back charges left out.” He said, “Do you have any 
back charges ?” 

Isaid, “I have not billed you, Lee, for the past several months.” 

He said, “Well, be sure and do so.” 

At one point I said to Mr. Eckels—I think it was after the con- 
versation—“Lee, if you feel this arrangement affects you in any wise 
Ishall be glad to withdraw.” 

He said, “No, I don’t want that.” 

I said, “If you feel like this arrangement will have any effect on 
Mr. McConnaughey, I shall be glad to get all the attorneys together in 
this matter, tell them exactly what I propose, and if they object we 
will go to Mr. McConnaughey and see him with all the attorneys.” 

He said, “No, that isn’t necessary.” 

I think, sir, I have given you about the substance of that conversa- 
tion. The conference lasted about 4 hours. There may be words or 
some particular thing I left out, but that was the substance of it. 

Mr. Lisuman. I just wanted to verify again, at that conference 
Mr. Eckels did not terminate your services ? 

Mr. Sutrron. I have heard nothing at that time or at any other time 
up until I saw, I think it was the report of this committee, or at least 
the first time I saw Mr. Eckels’ affidavit, that my services had been 
terminated. 

I will say this, sir: Dealing with a corporation, I think this is the 
first instance in more than 28 years where if my services were termi- 
nated for any reason whatsoever I received a letter from that corpora- 
tion confirming it if it had been an oral statement—I have no such 
letter and none was ever received by me to that extent. 

Mr. Lisuman. In accordance with the conversation you had with 
Mr. Eckels on June 4, did you, on July 1, 1957, send a statement to 
Television City, Inc., for professional services during June 1957 total- 
ing $1,247.81 ? 

Mr. Sutton. I sent that statement, yes, sir. I assume you are read- 
ing from the statement there. 

Mr. Lisuman. I will show you. 

Mr. Surron. Yes, sir; I sent the statement. 

Mr. Lisoman. Was that paid ? 

Mr. Sutron. That was paid, sir. 

Mr. Lisuman. Did you ever bill Television City, Inc., for services 
thereafter ? 
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Mr. Surron. No, sir; I was never called upon, and I should be glad 
to explain my relationship as to why I was not called upon, whenever 
you are ready, sir. 

Mr. Lisuman. We will come to that in just a moment. Before we 
reach that point I would like to hand you a copy of an agreement dated 
July 1, 1957, between you, Mr. McConnaughey, and Mr. L’Heurenx 
and ask you to identify it for the record. . 

Mr. Sutton. Is this the copy that was furnished to you, sir? 

Mr. Lisuman. Yes, sir. 

Mr. Sutton. I checked it beforehand, sir, and with Mr. L’Heureyx 
and I am sure that this isa wey thereof. ; 

The Cuatrman. Do you acknowledge that as a true copy, sir? 

Mr. Sutron. Yes,sir. I checked it beforehand. 

The CuarrmMan. Let it be accepted for the record. 

(The document referred to, dated July 1, 1957, and consisting of 
six typewritten pages, follows :) 


Law OFFICcEs, 
Geo. O. SutTron-MEREDITH M. Daustn, 
Washington, D.C., July 1, 1957, 
Grorce C. McCoNNAUGHEY, Esq., 
Rosert D. L’HEevurevx, Esq,., 
Federal Communications Commission, Washington, D.C. 


My Dear Messrs. MCCONNAUGHEY AND L’HEuUREUx: Confirming our oral con- 
versations with respect to the formation of an interim association and ultimate 
partnership which we anticipate forming later for the practice of law in Wash- 
ington, D.C., Iam reducing our understanding to writing. 

1. It is mutually agreed between us that we hereby have formed an interim 
association, in name only, for the practice of law in Washington, D.C., to begin 
July 1, 1957. The name of such interim association shall be McConnaughey, 
Sutton & L’Heureux. The formation of this interim association does not now and 
will not in the future give to either of you any interest, right, or claim whatso- 
ever in or to my practice or fees, nor will I have any interest, right, or claim in 
the practice generated by either or both of you. Our association for the practice 
of law does not and shall not give any of us any right, title, interest, or claim to 
any property, real, personal, or otherwise, now owned or to be owned in the 
future by each. No member of the association will or shall have any legal right 
to pledge the credit or in anywise obligate or make another member personally 
liable for any debt of any kind whatsoever.. Furthermore, none shall be liable in 
anywise for the debts or obligations of either or both of the other members of the 
association, either severally or jointly, or otherwise. 

2. We further agree that none of us will have any interest, right, or claim of 
whatsoever nature in the respective practices, fees involved, or the business gen- 
erated by others as a result of our association, unless specifically requested to 
perform services in connection therewith, which arrangements, if any, shall be 
covered by a specific agreement relating thereto. 

3. It is agreed that I will furnish you with a list of my clients in the radio and 
television fields, and that, before either of you accept employment in these fields, 
you will consult with me, and that the three of us will agree with respect to any 
conflict which may arise before you accept such employment. Likewise, I will 
do the same with regard to any new clients which may come to me. Each will 
cooperate with the others to prevent acceptance of clients whose interest will or 
might conflict, in view of our ultimate partnership. 

4. At the present time, I have under lease the following offices in the National 
Press Building: Rooms 1028 through 1040, inclusive, and also rooms 1039, 1041, 
and 1043, the latter three offices now being sublet with the approval of the 
National Press Building but which are available to me upon notice to the present 
occupants. I will, therefore, give such notice to the present occupants and make 
these offices available to you as of July 1, 1957. I will charge you two with the 
actual rental that is charged to me for this space by the National Press Building, 
and which you agree to pay to me monthly, in advance, the present rental for 
these three offices being $213.50 per month. Should there be any increase or 
decrease in this amount, I will bill you and you agree to pay me accordingly. 
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There shall be no liability on my part for failure to obtain lease renewals. In 
addition to the rent, I will bill you, and you agree to pay, for all additional 
expenses incurred by me as a result of this association, which shall include, 
among other expenses, the use of stenographic help, space for additional steno- 
graphic or office employees if you desire or require same, in the quarters 1028 
through 1040, inclusive, telephones, and installation, telegraph, supplies, sta- 
tionery, proportionate use of the reception room, telephone answering service, 
and, in fact, all other such increased office expenses incurred by me arising as a 
result of this association. 

5. Each of you agrees to purchase and pay for and own whatever office equip- 
ment, fixtures, rugs, draperies, etc., which you may desire to use in rooms 1039, 
1041, and 1043 ; and I will have no interest whatsoever therein. Neither will you 
have any right, claim, or interest in any furniture, fixtures, or office equipment 
which I now own or shall purchase for my own use in rooms 1028 through 1040, 

ive. 
a stationery, office supplies, announcements, and expenses arising out of 
the formation of this association shall be borne equally by each of us. There 
after, such items as stationery and office supplies, telephone, etc., shall be borne 
lly. 

a We are forming this association with the view of later entering into a part- 
nership as soon as practicable, in which each will share alike. Due, however, to 
the fact that my practice is established and that neither of you can, until after 
July 1, 1957, make any arrangements with clients to begin the practice of law, it 
becomes necessary for us to have an understanding with respect to my practice, 
as well as that which may accrue to each or both of you, should any of us suffer 
protracted illness which prevents our active practice or in the event of death of 
any of us occurring after July 1, 1957, and before the formation of our contem- 
plated share-and-share-alike partnership. Therefore, we each agree and bind 
ourselves as follows: 

A. By representation, it is hereby understood and agreed that a member 
represents a client when he is exclusively or principally instrumental in obtain- 
ing his clientele for personal representation by that member or as a client of 
the interim association after July 1, 1957. A list shall be maintained at all 
times, in the office of the interim association, of the clients represented by each 
member, which shall include all clients which I have represented since July 1, 
1952, and this list shall be initialed, as additions are made to it, by all members 
of the association. In the event of the protracted illness or total disability of 
any of us occurring after July 1, 1957, the remaining member or members, as 
the case may be, will attempt to promote and retain the clients of the sick or 
afflicted member and will perform the required legal services as attorney for 
such clients of the sick or afflicted member or members and collect the fees 
therefor. The active member or members will pay to the sick or afflicted 
member or members on the first of the month following the collection of such 
fees 40 percent of the gross amount so collected. Such payments shall continue 
to be made by the active member or members to the sick or disabled member 
or members during the tenure of his or their life and until death, or until his 
or their return to active practice, if such be the case. In the event death 
follows permanent disability of more than 5 years’ duration or protracted illness 
of more than 5 years’ duration of a member or members, we each of us bind 
ourselves to pay to his widow, on the first of each month after such fees are 
collected from his or their clients, 10 percent each, or a total of 20 percent 
together, of the gross amount of all such fees so collected for a period of 5 years 
after the death of the afflicted or disabled member or until her death, whichever 
period is shorter. It is furthermore agreed that the active member or members 
will absorb all expenses of every kind and pay for same out of the 60 percent 
retained by the active member or members in the event of protracted illness or 
total disability of a member or out of the 80 percent retained by the active 
oa or members in the event of payment to his widow as provided in this 
section. 

B. In the event of the death of any member which occurs suddenly or after 
illness or disability of less than 5 years’ duration prior to said death and for 
which benefits were due or collected under A, above, each of us agrees and binds 
ourself to the following: viz, that the two surviving members shall pay to the 
widow of the deceased member, on the first of each month following the col- 
lection of the fees, one-half of the total of 20 percent (or the surviving member, 
if only one survives, shall pay a total of 20 percent) of the gross amount of 
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all fees collected for services performed for the clients which the deceageg 
member or members represented as of, or in any case, within 5 years before, 
July 1, 1957, or which he personally represented thereafter during this interjp 
association; such payments to be made monthly, as aforesaid, as long ag the 
said widow shall live. In the event of the death of any member which occurs 
after illness or disability of less than 5 years’ duration prior to said death and 
for which benefits were due or collected under section 7A, above, and in the 
event the widow of a member shall die within 15 years after her spouse, saiq 
payments will be made to the heirs specified in this agreement of said decease 
member or members or to their heirs for the remainder of said 15-year period 
following the said widow’s or widows’ death, but shall cease 15 years after the 
death of the respective member or members’ death. It is furthermore agreeq 
that the active member or members will absorb all of his or their expense of 
every kind and pay for same out of the 80 percent retained by the active member 
or members. 

C. In the event of the death from a common disaster of a member or members 
and his or their respective wives, and where, therefore, the widow has not 
received benefits under 7A or 7B above, each of us agrees and binds himself 
to pay to the heirs specified herein, of said member or members or to their 
heirs, if either or all are deceased, on the first of each month after said fees 
are collected, one-half of 20 percent (or a total of 20 percent, if only one 
member survives), of all fees and moneys thereafter collected from the clients 
of the deceased member which were represented by said member at the time of 
his death, or which the said member had represented within 5 years before 
July 1, 1957, or during this interim association. Said 20-percent payment to the 
heirs of the deceased member shall continue for a period of 15 years after the 
death of the said member and shall cease to be paid thereafter. It is further 
agreed that the active and surviving member or members will absorb all of the 
expense of every kind and pay for same out of the 80 percent retained by the 
active member or members. The specified heirs of each member to which pay- 
ment shall be made are as follows: The heirs of Geo. O. Sutton are Mrs, Lois 
S. Sabol and Margaret O. Sutton; the heirs of George C. McConnaughey are 
George C. McConnaughey and David C. McConnaughey; the heirs of Robert D, 
L'Heureux are Robert D. L’Heureux, Jr., Jacqueline L’Heureux, Maurice 
L’Heureux, Mariette L’Heureux, and Suzette L’Heureux. 

D. In the event either member or members should decide during this interim 
association and before the share-and-share-alike partnership is effected, to dis- 
solve this association and terminate these arrangements, he or they shall give 
90 days’ written notice thereof to the other member or members. Should such 
member or members give notice of dissolution and thereafter accept the rep 
resentation within 2 years after such dissolution of any clients which had been 
previously represented by another member or other members during this interim 
association or had been so represented within 5 years before the dissolution, 
then each of us agrees and binds himself that the member or members dissolving 
this association will— 

1. Carry out the provisions of section 7A just as though the member or 
members which do not give notice of dissolution had been incapacitated ; and 

2. Carry out the provisions of section 7B so long as the widow of the 
nondissolving member shall live; and 

3. Carry out the provisions of section 7C in the event either the non- 
dissolving member or members and his or their respective widows shall be 
alive within 2 years after the dissolution takes place. 

E. It is specifically understood and agreed that the above payments referred 
to under the four conditions enumerated in sections 7A, 7B, 7C, and 7D are 
to be made out of the fees paid by clients which existed at the time any of us 
shall become permanently disabled, or die. Same is not to arise or be paid 
from moneys accruing to either one or both of the remaining active members 
from fees from clients which the affected party did not represent at the time 
of his affliction or death or had represented within the 5 years preceding his 
affliction or death. Furthermore, it is specifically understood that the living 
member or members shall be obligated to pay the above amounts under the con- 
ditions specified herein so long as he continues to practice law individually, in 
association with a member hereof, or with others. 

8. It is furthermore specifically understood that this is an interim arrange- 
ment which shall hold during the period of time both of you are building up 
a practice, which practice shall be approximately double the volume of busi- 
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ness which I have done on the average for the past 5 calendar years, which 
amount is $80,100 per annum. When such volume is reached by you we then pro- 
pose to enter into a share-and-share-alike partnership which shall likewise in- 
clude some understanding such as the four conditions set forth in paragraphs 
7A, 7B, 7C, and 7D above for the benefit of each. — sett 

9, In the event of any of the conditions arising as set forth in section 7, the 
right of the surviving members to continue to use the firm name or the name of 
the inactive or deceased partner shall continue as long as the payments speci- 
fied shall be due and payable. = ; : ; 

10. In the event of any of the conditions arising as set forth in section 7 and 
payments are due or made thereunder, the party or parties to whom pay- 
ments are made or due shall have the right to examine the books of the other 
party or parties at reasonable times and shall also be furnished an annual 
audit of same by the party or parties making such payments. ; , 

11. I will cooperate in assisting you both together to establish a practice 
equal to twice my average volume for the past 5 years as quickly as possible 
and am sure each of you will likewise cooperate to that end. I look forward to 
a pleasant, prosperous, and happy association and relationship with you both. 

12. We all anticipate that the share-and-share-alike partnership may be en- 
tered into within a period of 1 year after July 1, 1957. However, such shall take 
place as soon as the volume of business produced by you both reaches an approxi- 
mate $160,000 per year volume. In the event such condition should be pro- 
tracted and delayed, this agreement shall remain in effect for a period not in 
excess of 4 years after July 1, 1957, unless this interim association is sooner 
dissolved under the provisions of section 7D abeve. 

13. Therefore, will you please indicate your acceptance of this arrangement on 
the space indicated for your signature and date same in the space provided 
therefor. 

Sincerely yours, 
GeorcE O. SuTToN. 

Accepted : 

GEORGE C. McCoNNAUGHEY. 

Dated July 1, 1957. 

Rosert D. L’HEUREvUxX. 

Dated July 1, 1957. 


Mr. Lisnman. And is this the agreement concerning which you have 
previously testified to ? 

Mr. Surron. Yes, sir. 

Mr. Lisuman. This is the agreement about which you had your 
telephone conversation with Mr. Reed and your talk with Mr. Eckels? 

Mr. Surron. There have been just a few changes—mainly just in 
phraseology, but not in principle—that may have been made, because 
we made changes. I think it was the 8th or 9th of July that was 
executed. It was not executed as of July 1. 

Mr. Lisuman. It saysasof July 1. 

Mr. Surron. It isas of July 1, yes, sir. 

Mr. Lisuman. I would like to have you identify for the record 
a letter dated June 28, 1957, addressed to Mr. Gunnar O. Wiig, vice 
president, radio station KQV of Pittsburgh, over your signature. 

Mr. Sutrron. May I read it, sir? 

Mr. Lisuman. Yes. 

Mr. Sutton. Yes, sir. 

The Cuarmman. Do you acknowledge that as your letter with your 
signature ? 

Mr. Surron. Yes, sir. 

The Cuarrman. Let it be accepted. 


(The letter referred to, Mr. Sutton to Mr. Wiig, dated June 28, 
1957, follows :) 
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Law OFFIces, 
Geo. O. SuTTON-MEREDITH M. Dausin, 
Washington, D.C., June 28, 1957, 
Mr. GunNaAk O. WIG, 
Vice President, Radio Station KQV, 
Pittsburgh, Pa. 


Deak Mr. Wie: About 2 years ago, I began the formulation of plans looking 
toward the expansion of my organization to include men of wide background 
and experience, not only in radio and television matters, but in allied fields, 
as well. I am, at this time, happy to advise you that, beginning with the igt 
of July, two gentlemen of prominence and wide experience will become associated 
with me. 

You will shortly receive a formal announcement that George C. McConnaughey, 
Esq., and Robert D. L’Heureux, Esq., have become associated with me under 
the firm name of McConnaughey, Sutton & L’Heureux, as of July 1, 1957. You 
are, of course, acquainted with the fact that Mr. McConnaughey is at this time 
the Chairman of the Federal Communications Commission and that he wil] 
retire therefrom on June 30. In addition to his tenure as Chairman, Mr. Me. 
Connaughey has had a wealth of experience as a private practitioner, as well ag 
in the regulatory fields, both at the Federal and State levels. Bob L’Heureux 
(pronounced “LaRue”), one of his assistants, will also terminate his service 
with the Commission on June 30. Mr. L’Heureux had been and is at this time 
performing liaison duty between Congress and the Commission. Prior to hig 
joining the Commission’s staff, Mr. L’Heureux has been chief counsel of the 
Senate Interstate and Foreign Commerce Committee, Senate Banking and Cur. 
rency Committee, and others. 

It is my belief that this new association with men of outstanding character, 
experience, and ability will strengthen our capacity and ability to serve you, 
not only in radio and telecasting, but in the allied fields, as well. We will be 
at the same old stand in the National Press Building and hope that you will pay 
us a personal visit in the very near future. 

Iam, with kindest personal regards, 

Sincerely yours, 


Geo. O. Sutton. 


Mr. Lisuman. Is it a fact that you sent letters similar to this one 
of June 28, 1957, to other people? 

Mr. Surron. I think it only went to my clients, sir. I don’t think 
it went to anyone else except my own clients. 

Mr. Lisuman. Mr. Sutton, were you here yesterday when an extract 
was read from Mr. Eckels’ September 23, 1957, statement to the FBI? 

Mr. Sutron. I was here all day yesterday, sir. 


Mr. Lisuman. I would like to call your attention to this extract 
[reading]: 


I proceeded to Washington, D.C., on the morning of June 4, 1957, and met 
with George O. Sutton, attorney, who then represented Television City, Inc., at 
the hearings before the FCC. At this time, I told Sutton that Television City, 
Inc., was not interested in buying the vote of any member of the FCC and posi- 
tively would not do so. Although no direct mention was made to Sutton of any 
alleged solicitation by George Carlton McConnaughey, I was of the opinion that 
he was familiar with the situation and readily understood what I meant without 
further explanation. This is the essence of my conversation with Sutton in 
regard to the allegation that McConnaughey was attempting to solicit a bribe 
from Television City, Inc. 


Later on in the same statement it is stated [reading] : 


I then informed Sutton that because of these circumstances and in order to 
forestall any later accusation of collusion, Television City, Inc., did not want 
McConnaugheys’ vote for the awarding of the construction permit for television 
channel No. 4 to Television City, Inc. I also informed Sutton at this time that 
he should not represent Television City, Inc., in any further proceedings before 
the FCC in an attempt to secure the construction permit for television channel 
No. 4 for Television City, Inc. 
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I would like to ask you some questions with regard to this extract. 

Mr. Surron. Yes, sir. 

Mr. Lisuman. Did Mr. Eckels tell you that Television City, Inc., 
was not interested in buying the vote of any member of the FCC? 

Mr. Surron. I have no memory and can recall nothing that he 
said about buying a vote. He was most emphatic in saying that he 
did not want any money that they had pave me or would pay me in 
the future to go to George McConnaughey or Mr. L’Heureux, who 
was also to be associated with me. That was quite clear that he did 
not want money to go to them and that was the basis of his inquiries 
jnto our arrangement. 

Mr. Lisuman. Did he in any way indicate to you that he had 
information that Mr. McConnaughey had solicited a payment of 
$50,000 for his vote ? 

Mr. Sutron. No, sir, he did not, but I wish he had. 

Mr. LisHmMANn. Was that subject in any way touched upon directly 
or indirectly ? 

Mr. Sutton. Never. 

Mr. Lisoman. Was the amount of $50,000 mentioned ? 

Mr. Surron. I don’t remember that any amount of money was ever 
mentioned in that whole conversation. 

Mr. Moutper. Mr. Chairman, may I interrupt? 

Mr. WituraMs. Yes, sir. 

Mr. Moutper. What do you mean by saying you wish he had? 

Mr. Sutron. I will be very glad to, sir. If he had told me of his 
basis of his rumors, or what I have heard in this room in the past 2 
days as to his conference with Mr. Pierson and the repetition of those 
rumors, I would have done something about it quickly and acted 
quickly. I would have gone to the Commission, if necessary. 

In the first place I would have gotten the other attorneys together 
and I would have told them what the rumors were. I would have told 
them of my association and, if necesary, go to Mr. McConnaughey 
with respect to it. 

If that had happened, sir, we wouldn’t be here today trying to find 
out what did happen, because I have been practicing law too long in 
this town to be associated with anything like that, sir. 

Mr. LisumaNn. Was there any discussion between you and Mr. 
Eckels concerning an alleged 3-to-3 tie vote ? 

Mr. Surron. He never informed me at any time that the Commis- 
sion had voted, and I did not know at that time that they had voted, 
sir. 

Mr. Lisoman. When did you first learn of this—— 

Mr. Surron. I can’t place the date. I know that I talked to Mr. 
Pierson a few days after that. It became known, I don’t know whether 
it was through some other attorney, through Mr. Pierson, or just who, 
but not through any source at the Commission or from any Commis- 
sioner or any Commission personnel, sir, but it was a short time, I 
would say—it had to be sometime before the 14th—but I can’t place 
the date. 

Mr. Lisuman. Did Mr. Eckels inform you, because of the circum- 
stances which we already recited and in order to forestall any later 
accusation of collusion, Television City, Inc., did not want McCon- 








5184 REGULATORY COMMISSIONS AND AGENCIES 


naughey’s vote for the awarding of the construction permit for tele. 
vision channel No. 4? 

Mr. Sutron. He did not, sir. 

Mr. Lisoman. Did Mr. Eckels also inform you at that time that 
ou should not represent Television City in any further proceedings 
efore the Commission ? 

Mr. Surron. I have told you neither at that time nor at any other 
time has he told me that, sir, and I hope you will bring out the docu- 
ments which you have in your hand which show that I continued to act 
as an attorney in my usual capacity as I had in the past by writing 
to them, notifying them, of actions pending before the Commission 
that affected them. Had he told me anything like that, sir, I would 
have immediately withdrawn my name as an attorney before the 
Commission, which is my usual practice and what I do in other 
cases. 

Mr. Lisuman. Well, Mr. Sutton, I would like to have you call my 
attention to this subsequent 

Mr. Surron. There is a letter 

Mr. LisuMan (continuing). Set of letters or correspondence. 

Mr. Surron. A letter from Mr. Murray there the early part of July 
in which I had called him and he wrote me that he was playing golf 
and didn’t get my call, but that he was arranging to send some money 
down shortly. I think the letter after that, which you have, and if 
you want me to identify the numbers I will be glad to, sir 

Mr. Lisuman. I would be very glad to have you do so, because as 
I read these letters they appeared to be attempts by you to collect 
your bill, but I will stand corrected. 

Mr. Sutton. I did try to do that, too, sir. You may keep this, 
Mr. Lishman, because I have placed on each one of these documents— 
and while we are on this point, I took from the file, complete file, the 
documents which I have numbered here numerically with a circle 
around them, these being all the documents from that file since Janu- 
ary 1, 1957, in compliance with your subpena. This is my complete 
file. 

In order to identify them here and on the exhibits, the only name I 
placed thereon was numbers with a circle around them beginning with 
No. 1 here on the December 1, 1957, statement. If you refer to No. 29, 
sir, a letter of July 11, 1957, signed by Mr. Jim Murray, on the letter- 
head of the new KQV-CBS Radio—may I read it into the record? 

Mr. Lisuman. Yes, sir. 

Mr. Sutton (reading) : 

GEorcE O. Sutton, 


Attorney at Law, 
Washington, D.C. 


Dear Georce: Sorry I missed your phone call yesterday. I was out playing 
a little golf with a couple of customers. I am making every effort to make the 
remaining payment on your bill. However, I would suggest you contact Lee 
Eckels about the final disposition in the matter. 

Sincerely, 











Jim Murray, Station Manager. 


The next document numbered—— 
Mr. Lisuman. Just a moment. Did you contact Mr. Eckels about 
that? 
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Mr. Surron. Later, yes, sir, I did, later. I think the letter is in here 
to indicate that, sir. 

The next document marked 28, July 12, 1957, is a carbon copy of the 
letter I addressed to Mr. Murray, taken from this file. [Reading:] 
Mr. James F’. Murray, 

Radio Station KQV, 
Pittsburgh, Pa. 

Dear Jim: Your letter of July 11 just reached me before I leave for the 
New York and London meetings. I did call you the other day but this is one 
time it was not about the bill. Failing to get you I wrote Lee Eckels and sent you 
a copy of a letter about your application for renewal of license. If you can 
help my secretary out on the payroll while I am gone I would surely appreciate it. 

Sincerely, 
GerorGE O. SUTTON. 

I was notifying them, and I have other documents in my file by which 
I notified Allegheny of the filing of applications, and there is a tele- 

hone call made during my absence by Mr. Shaffer, who was working 
or me at the time, asking Mr. Eckels with respect to filing an appear- 
ance in the matter, a letter about it. 

Mr. Wotverton. Mr. Chairman, may I ask a question at that point 
for clarification ¢ 

The CuarrmMan. Mr. Wolverton. 

Mr. Wotverton. Those communications that you have just read in 
which you refer to a bill owing to you might be consistent with the 
fact that you had been discharged. ‘Therefore, could you tell me when 
you rendered your original bill to which those letters now relate? 

Mr. Surron. There were two accounts, Mr. Wolverton. One was 
Allegheny and one account was Television City, sir. The letter here 
to Mr.— 

Mr. Wotverton. I would like to make myself plain. You seem to 
be offering those with the idea—at least that is the impression it made 
upon me—that they were continuing to communicate with you and 
you with them as if there had been no breaking of your relationship 
withthem. Wasthat the purpose of those letters ? 

Mr. Surron. Here is the file, Mr. Wolverton. 

Mr. Wotverton. I say, was that the purpose of the letters? 

Mr. Surron. The purpose of the letter here is to show that I con- 
tinued to act in the same capacities I had acted previously. I have 
never been discharged. The only thing I was asked to do was to render 

a bill on Television City, which had not been billed for several months, 
as of the 1st of July, so that there would be no charges in the future 
that referred back to the previous time. That was my complete un- 
derstanding. 

Mr. Wotverton. Who requested you to prepare such bill? 

Mr. Surron. Mr. Eckels. 

Mr. Wotverton. And when did he make that request? 

Mr. Surron. On June 4. 

Mr. Wotverton. When? 

Mr. Surron. On June 4, 1957. 

Mr. Wotverron. When was this alleged conversation with Mr. 
Eckels? 

Mr. Surron. On that day, sir. 

Mr. Wotverton. Would that be consistent with the fact that he 
said that he discharged vou on that day or that you discharged your- 
self as a result of the conversation ? 
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Mr. Surron. It is not consistent because I was not discharged, ] 
was not given any word of any kind, intimation or otherwise, that 
I was not the attorney. 

Mr. Wotverron. I do not wish to preclude anything that you wish 
to say or I do not wish to indicate a fixed judgment on my part, but 
I could very readily realize that, if a man came into your office and 
was dissatisfied with your connection, we will say, with Mr. Me. 
Connaughey or the possible future connection with him, and he did 
what he has testified already he did, said that your association was 
ended, then I could see how he might have said, “Send your bill,” 

Mr. Sutton. I can, too, sir. 

Mr. Worverton. You would have said, “I will send you my bill,” 
and the bill was sent on June the 4th, so that it does lend some support 
to the idea that you were discharged on that date. 

Mr. Surron. Mr. Wolverton, I do not think you have seen the list 
of telephone calls. I certainly would not have acted as I did and con- 
tinued to contact those people and spent my money to keep them 
informed without their request to do so. 

At Mr. Reed’s own request, I telephoned him on the morning of 
the 5th and on the morning of the 6th and on the morning of the 14th 
of June, and I will be very glad to tell you of those conversations, 

Mr. Wo xverton. I very frankly told you how it seemed to me to 
be inconsistent. 

Mr. Sutton. That is true, sir. 

Mr. Wotverton. For that reason I wanted you to know how I felt 
so that, if you had anything additional that you wished to say, you 
could do so. 

Mr. Surron. Mr. Wolverton, it has been the practice in my 
office —— 

Mr. Wotverton. Pardon me a moment. I want this to be plain so 
that there can be no misunderstanding with respect to the testimony 
on this particular point. 

Mr. Eckels made a statement here that, as a result of a telephone 
call that he received from Mr. Reed at 1:30 in the morning, he went 
immediately to Washington and had a meeting with you. 

Mr. Sutton. That is true, sir. 

Mr. Wotverton. In which, when he was informed that there was 
an association being formed between you and Mr. McConnaughey, 
that he was so displeased that he immediately notified you that your 
association with their firm was ended. 

Now, you are testifying this afternoon as directly opposite to that 
as it would be possible for language to express. Someone is right 
and someone is wrong. 

Mr. Surron. That is quite true, sir. 

Mr. Wotvertron. There can be no misunderstanding because you 
both are very positive in the testimony that you are giving. 

Mr. Surron. That is true, sir. 

Mr. Wotverton. That creates a very serious situation so far as this 
committee is concerned, in my opinion. 

Mr. Surron. I think it does, sir. 

Mr. Wotverton. This is a very vital question. It is a very impor- 
tant question and you say one thing and he says the other. 


| 
j 








alt 
ou 


REGULATORY COMMISSIONS AND AGENCIES 5187 


You deny what he says and in effect his testimony has denied what 
youarenow saying. = 

Mr. Surron. That is quite true, sir. 

Mr. Wotverton. There we are. 

Mr. Sutron. That is quite true, sir. I was not given any word at 
that time or at any time thereafter that my services were terminated. 
Had I received such information I would have immediately with- 
drawn from the case by notifying the Commission. 

Mr. O’Hara. Did you receive payment of these bills? When did 
you submit the bill, on the 1st of July, to Mr. Reed ? 

Mr. Surron. In accordance with Mr. Eckels’ request I sent that 
bill out then. 

Mr, O’Hara. You were paid? 

Mr. Sutton. Yes, sir. 

Mr. O’Hara. Now, you claim that you did other work after that 
date, do you not, for Reed and Eckels ? 

Mr. Surron. After July the 4th. 

Mr. O'Hara. After July the Ist. 

Mr. Surron. I did no work on Television City; no, sir. I shall be 
glad to explain when you are ready, sir, if you want me to tell you. 

Mr. O’Hara. What about other work? Were they involved with 
Allegheny also? 

Mr. Surron. Yes, sir. I continued to notify them and to phone 
them on matters which affected KQV up until as late as October 1957, 
sir, when the station was sold. 

Mr. Wotvertron. Will you pardon me? 

Mr. O’Hara. Surely. 

Mr. Wotverton. Do you mean that you communicated with Reed’s 
firm after this alleged conversation between yourself and Mr. Eckels 
or are you referring to the fact that you communicated with the 
Allegheny company or any other company rather than with the law 
firm about your bills? 

Mr. Surron. Let me give some testimony that has not been given, 
sir, which will explain it to you, if I may. 

Mr. Wotverron. Did you hear the testimony that was given yes- 
terday ? 

a I heard the testimony that was given. 

Mr. WotvertTon. Was it true or false? 

Mr. Surron. As far as I am concerned about being discharged, it 
is not correct. 

Mr. Wotverton. Do you mean by “not correct” that it is not true? 

Mr. Surron. I was never discharged. 

Mr. Wotverton. Was the testimony that was given yesterday by 
Mr. Eckels and which you state you have heard, true or false? 

Mr. Surron. Mr. Eckels never discharged me, nor did anyone else 
connected with Allegheny or Television City. 

Mr. Wotverton. Well, there might be questions about whether you 
were discharged or whether you were not discharged. 

He gave some very definite testimony yesterday and you heard it. 

Mr. Sutron. Yes, sir. 

Mr. Wotverton. Now, I have asked a very direct question and a 
very easy question to answer: Wasit true or false? 
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Mr. Sutton. Mr. Wolverton, I don’t want to characterize his test}. 
mony except to tell you, sir, that I was never discharged by Mp 
Reed, Mr. Eckels, or anyone ever connected with those two concerns 

Mr. Wotverton. Well, there may be a legal difference of opinion 
as to whether you were discharged or not between the two of you. 

I am asking you, Did you have a conversation with him in which 
he said what he testified to here yesterday ? 

Mr. Surron. I did not have any such conversation with him—gyech 
as he testified to in which he said he discharged me, sir. No, gir, 

Mr. Wotverton. Let us leave out this discharge business, 

Mr. Surron. What else can I say, sir? I was never discharged, 

Mr. Wotvertron. You heard what he said yesterday. 

Mr. Surron. Yes,sir. He said he discharged me. 

Mr. Wotverron. Isthat true? 

Mr. Surron. No,sir. He never discharged me. 

Mr. Wotverton. Are you putting it on the basis that he did not 
discharge you in words, or your legal opinion 

Mr. Surron. No, sir. Iam not relying on any kind of technicality, 
sir. 
Mr. Wotverron. That is what I want to get at. That is the reason 
I made the question so plain. 

Is it true or false ? 

Mr. Surron. It is not true that I was discharged by him or any- 
body else. 

Mr. Wotverton. Would you be willing to say that it is not true 
and leave out that reference to “discharge.” 

Mr. Surron. Well, I think that is the point, sir, the question of 
discharge. 

Mr. Wotverton. That is what he said yesterday. Will you say it 
was not true? 

Mr. Sutton. It is not true that he discharged me, sir. 

Now, whatever else he said, I don’t know, sir. 

Mr. Wotverton. It would clear my mind considerably if you an- 
swered the question in the way in which I have asked it. 

Mr. Surron. I am doing my best, sir, because I am making it 
pointed to the one point—and that is that he did not discharge me; 
and I have said that that was not true, He did not discharge me. 

Mr. Lisoman. Mr. Sutton 

Mr. Surron. Yes, sir. 

Mr. LisumMan. With respect to these telephone calls that you made 
to Television City, Inc., officials after June 4, 1955, could you give us 
the dates and whom you called and the substance of the conversation! 

Mr. Sutron. After June the 4th. 

Mr. LisuMman. Yes, sir. 

Mr. Sutron. If you will refer to the document which I have num- 
bered 46, sir, it is my phone bill for portions of the months of May 
and June 1957—-May 14 to June 12, I believe it is. 

In the conversation with Mr. Reed on the afternoon of June the 
4th, he asked me what I thought of the case. 

Mr. Eckels had also asked me. 

I told him I thought the case had been lost, with Mr. Wolf’s death. 
He asked me why. I told him of an experience in another case and 
also the Commission’s decisions. 
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Mr. Reed asked me on the phone in the conversation on the after- 
noon of June the 4th. 

Mr. Lisuman. Was Mr. Eckels present when you were conversing ¢ 

Mr. Sutton. Yes, sir. 

Mr. Lisoman. And he could hear what you were saying ? 

Mr. Surron. Yes, sir. 

Mr. Lisuman. Allright. Continue. 

Mr. Surron. I don’t know whether he was in the room the whole 
time. He may have stepped out, but my impression is now that he 
was, Sir. 

Mr. Reed asked me what they could do procedurally on the case, 
Itold him I thought the case was lost. 

He asked me what I thought the best thing to do was and I said, 
«J think the best thing for you to do is to go back and see if you can’t 
work out your original consolidations, or consolidations of some 
kind.” i 

He said, “Will you go over the papers and see if you can make 
any suggestion to me with regard to procedure?” 

said, “I will be glad to do so.” 

He said, “Call me in the morning if you can before 10 o’clock.” 
He said, “No, I have a conference in the morning early. Call me at 
my home.” 

And he gave me his home telephone number. 

Following that conversation on the 4th, I took the files home that 
night. I went over everything that had been filed with respect to the 
latest hearing—the examiner’s report and other matters. 

I called Mr. Reed the next morning. 

Mr. Lisoman. What was June 5? 

Mr. Surron. That would be June 5, yes, sir, as indicated on this tel- 
ephone bill, item No. 46, in which it says, “Pittsburgh, KQV.” That 
KOV” was put on there by my secretary in making up bills for 
charges to clients, sir. 

Our files happened to be KQV-TV and not Allegheny, although the 
accounts on the ledgers are separate. 

I told Mr. Reed at that time that I knew of no procedural steps he 
could take to better himself. 

We, of course, had the opportunity to file a petition for rehearing 
after the Commission came out with a decision. 

He said, “Well, where do you think we stand? What are we going 
to do?” 

I said, “In my opinion, the case is lost, sir.” 

He said, “Why?” and I said, “I base it entirely upon the examiner’s 
report and talks with Mr. Pierson, my experience in a similar case, 
and the Commission’s decisions and policies in respect thereto.” 

“Well, what do you think the best thing to do is?” 

Isaid, “I think the best thing you can do is get a part of a television 
station instead of a whole television station. That is my opinion 
and I suggest that you proceed with consolidation efforts.” 

During the day of the 6th I was at home working on some other 
matters—out of the office—writing a brief I believe it was, or some 
petitions. I went back to my office about 4 or 5 o’clock that afternoon 
to sign-some papers that had to be signed and mailed that day. Dur- 
ing the day it occurred to me that I had not made myself clear as to 
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the urgency of a consolidation before a Commission’s decision should 
finally be made. : 

The next morning I again called Mr. Reed and I said, “Mr. Reed, 
there is a matter I forgot to call to your attention yesterday morning 
and that is that, if you follow my suggestion with a consolidation, it 
should be complete before a Commission’s decision comes out and, if 
there is no Commission decision until after the 1st of July and if 
they should vote on the matter some way or if there is a decision that 
comes out in the latter part of June and Mr. McConnaughey has voted 
and he is leaving the 1st of July, it would cause a great deal of con- 
fusion to try to perfect consolidations after the 1st of July after he 
may have voted on the case because, if you should then try to do so, 
I think the Commission would probably throw it back to a hearing 
and, if there is no decision between now and July 1 made out, I am 
not sure but what the Commission might send it back to hearing 
again.” 

“He thanked me kindly for calling that to his attention. 

I think that is the substance of the conversation on the 6th. There 
is another conversation. 

Mr. Lisoman. On the 14th of June. 

Mr. Movutper. May I interrupt and ask one question? You say you 
were basing this advice given to him on previous cases that had been 
decided earlier. 

Mr. Sutron. Yes. 

Mr. Moutper. What cases were they ? 

Mr. Surron. I happened to have a case, sir, in which a principal 
died 5 minutes after leaving the stand, and that material was used. 
It went along and was never finally decided. There was a consolida- 
tion in that case, sir; not a consolidation but there was a withdrawal, 
sir, and there had been some other decisions, I think, with respect to 
principals dying during the procedure. 

Mr. Moutper. Mr. Wolf was not the principal in this case, was he? 

Mr. Surron. He and his group was a 50-percent owner as I re- 
member it. 

Mr. Moutper. He was one of the group? 

Mr. Surron. Yes, sir; he was one of the group. 

Mr. Lisyman. Do you think we could shorten this examination 
about these telephone calls if I just go through them and you identify 
them as being the occasions when you talked ? 

Mr. Surron. May I explain the one on the 14th and I think the 
others will explain themselves. 

Mr. Lisuman. On June 14, 1957, a call to Pittsburgh. 

Mr. Sutton. That is right, sir. 

Mr. Lisuman. According to the information on this telephone bill, 
the notation, it is in connection with KQV made in the morning. 

Mr. Surron. Well, that is a business billing on the part of my sec- 
retary as to marking. The call was to Mr. Reed on the 14th. few 
days before that I had talked to Mr. Pierson. I asked him how he 
was getting along with his negotiations on the consolidation, and he 
said, “I understand they are having some trouble now.” 

I think this occurred out at the Congressional Club. I met him 
out there. We see each other quite often out there and belong to the 
same club. 
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He said, “I think they are breaking down,” or “have broken down,” 
something to that effect, or were stalled, not proceeding. 

I again called Mr. Reed and told him that I understood that nego- 
tiations with Hearst for consolidation and with the other people were 
breaking down and I again urged him to go forward with his consoli- 
dation proceedings and not delay matters at all. 

He told me that he had had some telegrams or conferences of nego- 
tiations with Hearst and thanked me for calling him. That is shown 
on item 47. 

Item 48 is an item that there is a call that was made by my associate. 

Mr. Lisuman. Isthat July 30? 

Mr. Surron. Yes,sir; July 30. 

Mr. LisuMAn. 1957? 

Mr. Sutton. Yes, sir; to Mr. Eckels with respect to the necessity 
for filing an appearance in a matter which affected KQV. 

Mr. Lisuman. Did you ask for authorization to file an appearance? 

Mr. Surron. Well, I didn’t. I was out of the city at that time. My 
associate did and the notation on the letter is that Mr. Eckels said 
he had taken care of it personally. 

On 51, item 51, a call of September 6 to Pittsburgh, I was out of the 
city from I think it was the 14th of July until the 18th or 20th of 
August. When I returned I called Mr. Eckels on the phone. I asked 
him how things were going on. I had understood that they had com- 

leted some negotiations on the television matters and I also asked 
fim at that time had he completed them to such an extent that he 
could take care of the bill. 

He said he had not but he would shortly—he hoped to shortly. 

That is the substance of that one, sir. 

Mr. Lisuman. Is that the last phone call ? 

Mr. Surron. I think that is the last one. 

Mr. Lisuman. Did you ever bill Mr. Eckels’ company for the 
telephonic advice that you gave them ? 

Mr. Surron. I never billed Mr, Eckels for the telephonic advice 
Igavehim. Are you referring to the 6th, sir? 

Mr. Lisuman. Any of these telephone conversations that you had 
subsequently. 

Mr. Surron. You said with Mr. Eckels. 

Mr. Lisuman. Any of these telephone conversations that you had 
subsequent to June 4 in which you gave advice concerning Television 
City, Inc. 

Mr. Surron. Yes, sir. 

Mr. Lisuman. Did you bill? 

Mr, Surron. Yes, sir. 

Mr. LisumMan. On what date did you bill for these services ? 

Mr. Surron. I think there was a bill in there for telephone serv- 
ices which went in the statement of November 1 which carried a bill 
of $1.16, I think, telephone call. 

Mr. Lisuman. But you made no charge for your professional 
services ? 

Mr. Surron. No, sir; I did not for the simple reason that those 
matters are minor and I allow them to accumulate, but there is at- 
tached to this series of documents some time sheets there but they 
were never billed, sir. 
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Mr. Lisoman. Approximately how much time was shown as hay- 
ing been spent by you for professional services subsequent to June 
4, 1957? 

’Mr. Surron. The bill which was sent out on July 1, item No, 30, if 
you will refer to item 33, sir, the time sheet which I dictated to my 
secretary, and in the lower right-hand corner of “Total, April, May, 
and June, 31 hours and 10 minutes, $1,245,” that is my handwriting 
and my figuring. 

From that, and that includes the 6 hours shown on that particular 
time slip, she made up item 32 which shows $1,245. 

Mr. Lisuman. How much of that time was attributable to June? 

Mr. Surron. I don’t have the exact figures, sir, but I had never 
billed them for work on the receptions. I would say it was 4 hours, 
I think, billed and charged on the 4th of June that night, probably 
6 hours, 4 to 6 hours. It was probably 10 to 12 hours, somewhere 
along in there, sir. 

Mr. Lishman. How about the time subsequent to June? 

Mr. Surron. Well, the total as figured by me here was 31 hours, 
so there was approximately, let us say, 21 hours prior to June. 

Mr. LisuMaAn. Subsequent to June, how much was the time? 

Mr. Surron. There was approximately 10 hours. We are talk. 
ing about the same thing. Thisis TV City billing. 

Mr. Lisuman. That is right, sir. 

Mr. Surron. There was aproximately 10 hours. 

Mr. Lisuman. You mean 10 hours for professional services sub- 
sequent to June 4 to Television City ? 

Mr. Surron. Including June 4. 

Mr. Lisuman. Including June 4 to what period ? 

Mr. Surron. ToJuly 1. Some 10 hours there. 

Mr. Lisoman. Now in July how many hours? 

Mr. Surron. There was none, sir. 

Mr. Lisuman. In September how many hours? 

Mr. Sutton. There was none, sir, billed. 

Mr. Lisuman. In October ? 

Mr. Sutron. No, sir. Do you want to know why, sir? 

Mr. Lisuman. Yes. 

Mr. Surron. In the conversation with Mr. Eckels on the 4th of 
June, I apprised him of the fact that I was leaving the city shortly 
after the ist of July to be gone and, if there was anything to be done, 
it should be handled by Mr. Pierson because I would not be in the city 
for that period of time during those negotiations. Now, I would like 
to go back, sir, with regard to the basis of my activities and my time 
in the case, if I may, because I think it explains a great deal to you, 
sir. 
Mr. Lisuman. If you will just wait a minute, Mr. Sutton. 

Mr. Sutron. Yes, sir. 

Mr. Witu1aMs. Mr. Moulder has one question. 

Mr. Moutper. I have one oe with reference to your advice to 
your clients as to what you thought the Commission might or might 
not do under a set of given circumstances in connection with the death 
of a person who was one of the applicants or connected with a group 
as one of the applicants. 
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Are there any rules by the Federal Communications Commission 
established governing such a situation as that ? 

Mr. Sutton. There are no rules in existence. There is one rule 

roposed, sir, with respect to such matters in the future but I don’t 
think that has gone into effect as yet. It is a rulemaking procedure. 

Mr. Moutper. Thank you. 

Mr. Wuiu14Ms. The committee will stand adjourned until 10 o’clock 
tomorrow morning. 

(Whereupon, at 5:20 p.m., the hearing was adjourned until 10 a.m., 
Friday November 14, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


FRIDAY, NOVEMBER 14, 1958 


House oF REPRESENTATIVES, 
SpectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 1334, 
New House Office Building, Hon. John Bell Williams presiding. 

Present: Representatives Williams, Mack, Moulder, Wolverton, 
and O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Oliver Eastland, assistant chief investigator; Herman C. Beasley, sub- 
committee clerk; and R. W. Martin, administrative assistant. 

Mr. Witu1AMs (presiding). The committee will please be in order. 

When the committee adjourned yesterday afternoon it was in the 
process of examining the witness, Mr. Sutton. We had not concluded 
the examination, and it is the intention of the committee to conclude 
that examination this morning. However, we have two witnesses 
from out of town who have come here at a great deal of inconvenience 
to themselves. I don’t think their testimony will require too much 
time, and Mr. Sutton has graciously consented to defer further testi- 
mony until the conclusion of the testimony to be given by these two 
witnesses. 

I might also at this point make a request on behalf of the committee 
to Mr. Eckels, who I notice is in the audience, to remain with the 
committee if it is at all possible, throughout the day, because there 
is a possibility that he may be recalled to the stand. It is the inten- 
tion of the committee to recall Mr. Eckels either today or at a later 
date. 

Mr. Eckels, we will appreciate your remaining present. 

Whom did you wish to call first, Mr. Lishman ? 

Mr. Lisuman. I think Mr. David Fink and Mr. Scott Fink could 
appear together in the interest of saving time. 

Mr. Witu1aMs. Will both Mr. Finks come around, please? 

Will you gentlemen be sworn ? 

Do you and each of you solemnly swear that the testimony you are 
about to give to this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Mr. Davin Fink. I do. 

Mr. Scorr Fink. I do. 

Mr. Witu1ams. You may be seated. 

The committee will recess momentarily. 

(A brief recess was taken. ) 
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Mr. Witu1aMs. The committee will be in order. 
Will you gentlemen identify yourselves for the record, please. 


TESTIMONY OF DAVID FINK AND SCOTT FINK, OF IRWIN, PA, 
FORMERLY OFFICERS OF WESPEN TELEVISION, INC., APPLICANT 
FOR LICENSE FOR TELEVISION CHANNEL NO 4, IRWIN, PA. 


Mr. Davin Finx. I am Mr. David Fink, Irwin, Pa., formerly secre- 
tary and assistant treasurer of Wespen Television, Inc., applicant for 
the license to operate television channel No. 4, formerly assigned to 
Irwin, Pa. 

Mr. Wiuu1aMs. Will you identify yourself, please, sir. 

Mr. Scorr Fink. I am Scott Fink. I was formerly president of 
Wespen, the applicant mentioned by David Fink. I reside at Irwin, 
Pa., R.D. No. 4. I am a lawyer, senior partner of Fink & Jennings, 
Greensburg, Pa. 

Mr. Wuu1Ms. I believe you gentlemen are brothers, are you? 

Mr. Scorr Fink. Thank you, sir; father and son. 

Mr. Witur1aMs. Proceed, Mr. Lishman. 

Mr. Lisuman. Mr. David Fink, you were an officer of Wespen 
Television, Inc.? 

Mr. Davi Finx. That is correct, sir. 

Mr. Lisoman. And did you have any other interest in that com- 
pany ? 

Mr. Davin Finx. As a stock subscriber and a member of the board 
of directors. 

Mr. LisumaNn. Do you recall that on July 4, 1953, Mr. Earl Reed, 
of Television City, Inc., came to your father’s home at Irwin, Pa.? 

Mr. Davin Frnx. I do, sir. 

Mr. LisumMan. Were you present ? 

Mr. Davin Fink. I was. 

Mr. Lisuman. And did you participate in the discussion that 
went on? 

Mr. Davin Fink. Yes, sir. 

Mr. Lisuman. Will you relate the substance of that discussion ? 

Mr. Davin Finx. Well, Mr. Reed had come to my father’s home at 
R.D. No. 4, Irwin, Pa., on the morning of July 4, which date was 
subsequent to the time that we, as Wespen Television, Inc., had filed 
our application with the Federal Communications Commission. 

The subject matter under discussion was largely that of the i- 
bility of joining or merging our application with that of—well, it was 
the forerunner of the corporation known as Television City, in order 
to eliminate the necessity of going through a competitive hearing 
before the Federal Communications Commission. I believe that the 
meeting on that morning of July 4 was a result of a telephone call 
from Mr. Earl Reed to my father, Mr. Scott Fink, requesting that 
we have such a conference. 

During the course of the conference we discussed, as I said, the 
possibility of merging our interests with those of Television City, and 
during the course of the conversation Mr. Reed said that there was 
possibly a way that that might be done and, as I recall, he said that 
if we would be willing to take a 5-percent participation in a merged 
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oup, that he believed that it was possible that we could resolve the 

ifferences and thus end the necessity of a competitive hearing. 

At the conclusion of our conference, which occurred first on a ter- 
race outside my father’s home, then adjourned to a side porch, and 
subsequently continued during the return from that side porch to Mr. 
Reed’s car; Mr. Reed talked to us about the fact that they, as opera- 
tors of radio station KQV in Pittsburgh, had an affiliation with CBS 
network, and that there was a possibility that if this television station 
were obtained at an early time that station could be disposed of after 
a period of 6 months to the CBS network for, as I recall Mr. Reed’s 
words, “a quick capital gain.” 

That is pretty much the subject matter that was under discussion 
that morning without respect to all of the incidentals and pleasantries. 

Mr. Lisuman. Mr. Fink, did you and your father refuse this offer 
of the 5-percent participation ? 

Mr. Davin Finx. At that particular time there was no affirmative 
or negative response on our part because we wanted time to think it 
over. It didn’t take us long, however, to arrive at a negative posi- 
tion with respect to that offer. 

Mr. Lisuman. Did you ultimately advise Mr. Reed that you were 
not interested in that offer ? 

Mr. Davin Finx. I believe that there must have been such a com- 
munication, although I don’t recall it exactly. 

Mr. Lisoman. And do you recall whether or not during the course 
of the conversations with Mr. Reed that he stated that if he were 
confronted with some of the statements you have just made he would 
deny he ever said it ? 

Mr. Davin Fink. The conference that was held on the morning of 
July 4 was prefaced by a sort of set of ground rules that the dis- 
cussion which we were engaging, or about to engage in, was in the 
nature of privileged communications between attorneys, since all of 
us present at that meeting, with the possible exception of Mr. Leonard 
Kapner, fell in that category. 

e subsequently, or at least as far as I was concerned, got to think- 
ing about the nature of those communications being privileged, and 
it was my conception that I really wasn’t representing a client, so 
that as between myself and Mr. Reed anything that was said that 
morning didn’t fall in the classification of what would normally be 
considered privileged communications between attorneys represent- 
ing different parties. We all represented ourselves, and therefore I 
feel free to relate what went on that morning. 

Mr. Lisuman. Yes, sir, I appreciate that, but what I said was 

Mr. Davip Fryx. Yes. Well, now, so that I can say without fear of 
violating any confidence that prefacing some of the remarks that 
were made this morning Mr. Reed did use the phrase that if he were 
questioned or if the question ever came up concerning some of the 
statements that were made that morning, that of course he would 
deny them. 

r. LisHman. Yes, sir. 

Mr. Wiriu1ams. Mr. Lishman, may I interrupt just a moment to ask 
Mr. Scott Fink if he also heard that statement. 

Mr. Scorr Finx. Yes, sir; I did. 
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Mr. Wuurams. And it is as Mr. David Fink has related it and is true 
and correct ? 

Mr. Scorr Fr1nx. That is correct. Yes, sir. 

Mr. Lisuman. I would like to ask Mr. Scott Fink if he could add 
to or in any way amplify the statement which Mr. David Fink just 
made concerning this meeting on July 4, 1953, with Mr. Reed. 

Mr. Scorr Finx. No, sir. If I were asked the same questions my 
answers would be substantially the same as his. 

Mr. Lisoman. Now, Mr. David Fink, on June 38, 1957, did you 
attend a luncheon at the Colony near the Mayflower Hotel ? 

Mr. Davin Finx. Yes, sir; I did. It was following the oral argu- 
ment before the Federal Communications Commission. 

Mr. Lisuman. Could you name the persons who attended that 
luncheon ? 

Mr. Daviw Fry. There was myself and my father and Mr. Dwight 
Doty of the firm of Haley, Doty & Wollenberg, and possibly Mr, 
Haley of that firm, although I don’t recall. Those three people, 
though, I recall were present at the luncheon at the Colony Club 
following the oral argument. 

Mr. Lisuman. At that luncheon or shortly after it, when this group 
was together, were you informed of a tie vote of 3-3 each for Television 
City and WCAE by the members of the Federal Communications 
Commission ? 

Mr. Davip Fink. The circumstances surrounding that disclosure 
were as follows: Following the oral argument at the Commission, 
we proceeded to the offices of Haley, Doty-& Wollenberg. I believe 
we left some papers that we had been carrying there and then we 
went next door to the Colony Club. That is next door to Haley’s 
office. We had lunch and then returned immediately to Haley’s of- 
fice in the Broadcasting Telecasting Building on De Sales Street. 

As soon as we got back up to their suite of offices, Mr. Doty 
excused himself to go to his office to make a telephone call because 
during the luncheon discussion there was something said about the 
possibility of being able to find out what action the Commission was 
going to take asa result of the oral argument. 

Mr. Doty did excuse himself and went to his office and made a tele- 
phone call, or at least said he made a telephone call. 

He came back after having made the call without identifying whom 
he had called—I can only presume that he called someone at the Fed- 
eral Communications Commission—and informed myself and my 
father and whoever else might have been present that the Commission 
had taken some action following the close of the oral argument; that 
there had been a vote resulting in a 3-3 tie; I believe that Mr. Craven 
had abstained because he had formerly represented one of the appli- 
cants; and that the 3-3 tie did not include any vote by any member 
of the Commission for the applicant of which I was a member. 

We then, of course, interrogated Mr. Doty as to what that meant 
with respect to us and he said, “Well, I suppose what it means is that 
the Commission is going to hold still for a period of time in order 
to see whether or not a merger can be obtained between the competing 
applicants and thus obviate the necessity for the Commission itself 
having to decide as between the five applicants.” 
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Mr. LisHmMan. Was it your impression from the advice you received 
from Mr. Doty that the Commission itself was engaged in forcing 
this merger of Television City and WCAE through ? 

Mr. Davin Frnx. I can only say that I got that impression. 

Mr. Lisnman. Would you kindly fix the tie when Mr. Doty in- 
formed you about this 3-3 tie vote on the day of June 3, 1957? 

Mr. Davin Frnx. As nearly as possible, it must have been some- 
where bet ween 1 :30 and 2 p.m. in the afternoon. 

Mr. Lisoman. Who was present when Mr. Doty told you about this 
3-3 tie vote ? 

Mr. Davin Finx. The people that I can remember distinctly being 

resent were myself, Mr. Scott Fink, and Dwight Doty. 

Probably Mr. Andrew Haley was present because, as I recall, we 
were sitting in Mr. Haley’s office when Mr. Doty excused himself and 
went down the hall to his office and made that telephone call. 

Mr. LisuMan. So that it was not at the Colony? 

Mr. Davin Finx. It was not at the Colony. It was afterward, in 
their offices. 

Mr. LisuMan. It was immediately after the luncheon ? 

Mr. Davip Fink. That is correct, sir. 

Mr. Lisuman. Did you hear from anybody else that day that there 
had been a tie vote at the Commission? 

Mr. Davin Fink. I do not recall hearing from any other source 
that day that there was such a tie vote because shortly after that we 
departed from Washington and returnec home by automobile. 

Mr. LisuMan. Subsequently, did vou hear from any other source 
that there had been this tie vote? 

Mr. Davin Finx. Some time subsequent to the oral argument, we 
had lunch at a hotel just east of Greensburg, Pa., with Mr. William 
Matta. 

Mr. Lisoman. Mr. who? 

Mr. Davin Finx. William Matta, M-a-t-t-a, who was also an appli- 
cant for the license to operate television channel 4. 

At that luncheon we were discussing the possibilities of a merger. 

I believe the luncheon was at the request of Mr. Matta and, during 
the course of the conversation, Mr. Matta said that he had heard of the 
3-3 tie vote of the Commission and, furthermore, he undertook to 
name the Commissioners and how they had voted with respect to 
Television City or WCAE. 

At this time, though, I cannot recall exactly how he said the Com- 
missioners voted, but he alleged to know how the Commissioners had 
voted on that 3-3 tie. 

Mr. Lisuman. Before returning to this conversation with Mr. 
Matta, I would like to ask Mr. Scott Fink if he was present when 
Mr. Doty made the statement that he had learned of the 3-3 tie vote. 

Mr. Scorr Frnx. Yes, sir. 

Mr. Lisnman. And do you wish to add or revise in any way the 
testimony that Mr. David Fink has already given on this? 

Mr. Scorr Fixx. No, the fourth member at the luncheon following 
the oral argument was attorney Howard Schellenberg, who was our 
counsel in the matter, and he also came to the Haley-Doty office after 
the luncheon and he was present when we were informed about the 
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deadlock in the Commission. He did not stay very long after that, and 
mt left Mr. Doty’s office about 4 o’clock that afternoon to return 
ome. 

Mr. Lisnman. Now, Mr. David Fink, at that meeting with Mr. 
Matta, was any mention made of a rumor that some unknown inter- 
mediary had solicited Mr. Reed or solicited Television City, Inc., for 
payment of $50,000 in return for his vote ? 

Mr. Davin Finx. I do not recall that any mention of any solicita- 
tion of Television City was mentioned during the course of the dis. 
cussion at that luncheon. 

Mr. Lisuman. I am now referring to the luncheon with Mr. Matta, 

Mr. Davin Fink. That is correct. Mr. Matta did not mention any 
solicitation with respect to Television City. He did reiterate, how- 
ever, such a solicitation or attempt by Mr. or Chairman McCon- 
naughey with respect to the Hearst organization. I can’t recall his 
exact words but he said, if I remember correctly, the gist of it was that 
he had heard that the Hearst organization had offered Mr. McCon- 
naughey a retainer following his chairmanship of the Federal Com- 
munications Commission and that the sum involved was somewhere in 
the neighborhood of $20,000 a year over a period of years. I do not 
recall at this time what period of years Mr. Matta said was involved, 

Mr. Lisoman. Did Mr. Matta mention to you the source of his 
information concerning this Hearst matter ? 

Mr. Davin Frnx. He did not. When he reiterated that informa- 
tion, or when he gave us that information, I can only recall saying, 
“Yes, I had heard that, too,” or “I had heard that also,” but he did 
not disclose the source of his information at that time or any other 
time that I can recall. 

Mr. Lisuman. Did you ever have any future conversations with 
Mr. Matta in which he mentioned any bribe solicitation ? 

Mr. Davin Fink. No, sir, not with Mr. Matta. 

Mr. LisuMaAN. Is it a fact that you never heard a rumor and that 
you never had any information whatsoever concerning the alleged 
solicitation of the $50,000 bribe to influence Commissioner McCon- 
naughey’s vote in favor of Television City, Inc., until the testimony 
of Mr. Eastland here on September 23, 1958? 

Mr. Davip Fink. That is a fact, sir. I had not heard of any such 
bribe attempt on solicitation prior to reading the record made here 
by Mr. Eastland on that date. 

Mr. Lisoman. In other words, the rumor was not so prevalent that 
it had reached the ears of you asa participant ? 

Mr. Davin Finx. Not with respect to Television City ; no, sir. 

Mr. Lisuman. I would like to ask Mr. Scott Fink if he would give 
the same answers to the same questions. 

Mr. Scorr Frnx. I never heard anything about the proposal which 
involved the payment of $50,000 by Television City to Mr. McCon- 
maneney until I read the record of the report from the investigator, 
on September 23, I think was the date. 

Mr. Wotverton. May I just ask a question there ? 

Mr. LisHmMan. Yes, sir. 

Mr. Wotverton. Both of you have answered Mr. Lishman’s ques- 
tions by stating that you never heard of a $50,000 offer or suggestion 
in connection with the television company that you mentioned. Did 
you hear it with reference to anybody else? 
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Mr. Scorr Finx. Are you speaking to me, sir? 

Mr. Wotverton. Either of you. 

Mr. Davip F1nx. Yes, sir, we had heard prior to that time. Some- 
time subsequent to the oral argument there was some merger talk, 
and eventually we learned, I believe through Mr. Haley, our counsel 
here in Washington, that WCAE and Television City would be willing 
to pay expenses of the other three applicants to the extent of $50,000 
each if they would petition the Commission to dismiss their applica- 
tions. During the course of the negotiations with respect to that mat- 
ter 1 had occasion to talk with Mr. Lee Eckels on the telephone from 
my office in the State Office Building in Pittsburgh, and I believe he 
was at his office up in the Grant Building. 

Mr. LisHMAN. May I interrupt you a minute? Could you fix the 
approximate date of that telephone conversation ? 

r. Davin Fink. I am afraid I cannot. It would be sometime sub- 
uent to the oral argument and just prior to the date on which we 
etitioned the Commission to dismiss our application. What we were 
oing was exchanging the necessary papers in order to bring about 
the agreement whereby Television City and WCAE would pay our 
expenses to the extent of $50,000, and so it would be sometime shortly 
prior to our petition to dismiss based on the payment of $50,000. 

Mr. LisumMan. Would it be in June or July of 1957? 

Mr. Davin Fry. It would probably have been in July of 1957. 
And during the course of my telephone conversation with Mr. Eckels 
concerning our picking up the papers which required signatures of 
the officers of Wespen as well as the other applicants, Mr. Eckels said 
that Ted, whom I assume to be Mr. Theodore Pierson, who repre- 
sented them, had told him that the Hearst organization had offered 
Mr. McConnaughey $20,000 a year for a period of 5 years in order to 
influence or to obtain his vote in favor of the Hearst applicant, 
WCAE. 

Mr. Lisuman. Mr. Fink, did Mr. Eckels in the course of this June 
or July conversation make any mention of the prevalent rumor which 
has been testified to that an undisclosed intermediary had made a 
solicitation to Television City, Inc., to the effect that unless Commis- 
sioner McConnaughey received $50,000 he would not vote for Tele- 
vision City, Inc. ? 

Mr. Davin Fink. No, sir, he did not make any such mention of 
any such circumstances. 

r. Lisuman. Before concluding questioning the two Mr. Finks, 
I want the record to show that these gentlemen are not here as volun- 
teers. They are here at the request of the subcommittee, and if they 
had not appeared, they would have been subpenaed. 

I have no further questions, Mr. Chairman. 

Mr. Wriu1aMs. I have but one question which I will direct to both 
you gentlemen. In the July 4, 1953, meeting which you had with 
Mr. Ear] Reed at Mr. Scott Fink’s home in Irwin, Pa., do you recall 
Mr. Reed having made the remark that it was all cut and dried for 
him to receive the grant for channel 4? 

Mr. Scorr Frnx. I am sorry, I didn’t hear the latter part of your 
question, Mr. Williams. 

Mr. Wut1ams. Would you read that back to him, please, sir? 

(The question was read by the reporter as above-recorded. ) 
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Mr. Scorr Frnx. I would say that he didn’t make it quite as 
emphatic as that, Mr. Williams, but the implication was that he was 
running on an inside track and it was a kind of overbearing atmos- 
phere that pervaded the statement. 

Mr. Wiiurams. Do I understand from your answer that he exuded 
confidence ? 

Mr. Scorr Finx. He did more than that. It was visible. 

Mr. Wituiams. Did you consider that to be a bluff on his part, or 
did you consider it as being authoritative ? 

Mr. Scorr Fin. Oh, I really think he believed it. 

Mr. Wut1ams. Did you know what ground he might have for 
such a belief at the time ? 

Mr. Scorr Finx. My foresight is not as good as my hindsight, 
sir. 
Mr. Wittiams. Mr. Fink, did you feel as a result of that meeting 
and the remarks that had been made by Mr. Reed and nossiblv others 
that it was an attempt to coerce you into coming to his terms? 

Mr. Scorr Finx. I didn’t feel coerced at all, Mv. Williams, 

Mr. Wriu1AMs. Did you consider it pressure on his part ¢ 

Mr. Scorr Finx. Well, he came to see us. We didn’t go to see 
him. 

Mr. Wiuu1ams. That is not exactly an answer. A lot of people 
come to see me and put pressure on me for various things. Did you 
feel that he was attempting to put pressure on you, or a squeeze-play, 
if you want to refer to it as such ? 

Mr. Scorr Finx. I wouldn’t say that there was anything said or 
done that I considered pressure. I have to take it subjectively, what 
did I think of it. I didn’t consider that he was pressuring me. I 
thought he was coming in good faith to see whether there was any 
area of agreement that would serve as a common meeting ground 
under the circumstances. 

Mr. Wiiu1ams. Do you feel that it was an attempt to influence you 
to do something perhaps that you would not have done otherwise! 

Mr. Scorr Fink. No, I didn’t feel that way. 

Mr. Witui1ams. Mr. Wolverton? 

Mr. Wotverton. What was the date of this meeting to which you 
are now referring ? 

Mr. Scorr Finx. We are talking about a meeting that occurred on 
the 4th of July 1953. That was about 3 weeks after we filed our 
application for Wespen. 

Mr. Wotverton. So that, within a few days, approximately, after 
you had filed your application, Mr. Reed requested an interview with 
you, the subject matter of which was for you to withdraw your 
application ? 

Mr. Scorr Fink. No, sir. There was no talk at that time about 
Wespen withdrawing its application. The proposals under discussion 
then were whether there was any common area where we could merge 
the applications and consolidate the applications so far as those two 
applicants were concerned for the purpose of expediting the obtaining 
of the license to operate. 

Mr. Wotvertron. But does not that require a petition upon your 
eo to withdraw your application in order that the merger might 
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Mr. Scorr Fixx. The mechanics of it were not discussed at all and 
that what I said in reference to the whole subject was that the technical 

rocedures, as far as we were concerned, would be under the auspices 
of our counsel here in Washington, Haley, Doty & Wollenberg. 
We never really discussed ways and means of doing it. 

Mr. Wotverton. Was it not an effort to have you withdraw your 
application or enter into a merger, the net result of which would be 
the same, that it would be another company other than yourself that 
would proceed with the application ? 

Mr. Scorr Finx. We never got that far with the mechanics of it. 

Mr. Wotverton. What reason or argument did he present in his 
effort to have you merge with the company that he represented ? 

Mr. Scorr Fink. Well, the main theme was that his radio station in 
Pittsburgh, KQV, had the participation of the CBS network. Their 
participation was 45 percent in the ownership of KQV and it was his 
theme that CBS was the superior network and that, if the television 
operation could have the CBS network, it would have the ultra in 
television sources, so that, in the sense that he was already in bed with 
CBS, he felt that CBS could be captured for the television station 4 
in Pittsburgh. 

Mr. Wotverton. What chain finally obtained the control ? 

Mr. Scorr Frnx. Presently the television station KDKA, channel 
2, is presently the CBS outlet in Pittsburgh. It is owned by Westing- 
house. 

Mr. Wotverton. Did that follow the award of the channel to the 
merged company ¢ 

Mr. Scorr Fink. Yes, I believe it did. Chronologically, I think it 
did. 

Mr. Wotverton. So that that feature of it followed identically with 
the way that Mr. Reed had suggested to you would be the ultimate re- 
sult. Isthat not true? 

Mr. Scorr Finx. Well, of course, nobody knew which way the CBS 
network would jump and there was talk that it was going to go to 
channel 11. That is the Post Gazette channel. 

But it ended up that CBS landed in the Westinghouse camp. 

Mr. Wotverton. Did he not make mention to you that, if their 
company would receive the channel, that within some time thereafter 
it would be taken over by Columbia ? 

Mr. Scorr Fink. Oh, yes. That is the statement. 

Mr. Worverton. That is what I mean when I say that it finally did 
result just as he told you on that early date in 1953 that it would re- 
sult. 

Mr. Scorr Fink. No, sir. No,sir. Channel 4 was the subject mat- 
ter of these applications. Channel 4 never got CBS affiliation. 

Mr. Wotverron. I misunderstood you. I thought you said it did. 

Mr. Scorr Fink. No, the Westinghouse people got it. 

Mr. Wotverton. What broadcasting system did it become affiliated 
with eventually ? 

Mr. Scorr Fink. ABC, American Broadcasting Co. 

Mr. Wotverton. Did Mr. Reed, in his conversation with you on that 
early day in 1953, indicate to you that your company would have no 
opportunity or little if any opportunity to obtain the license ? 
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Mr. Scorr Fivx. Not on that occasion on the 4th of July 1953, but 
somewhere along the line he had the temerity to predict that we didn’t 
have a Chinaman’s chance. 

Mr. Wotverton. On that early or original conference he only of. 
fered you a 5-percent interest, did he not, in the merged company ¢ 

Mr. Scorr Finx. Well, that wasn’t an offer. That was only talk, 
He thought our size was about 5 percent, is what I gathered from the 
conversation. 

Mr. Wotverton. Well, of course I do not know how you draw a dis- 
tinction between an offer and a talk. The fact was that that is what 
he was suggesting that your interest might be worth ? 

Mr. Scorr Finx. That was the only percentage that he mentioned, 

Mr. Wotverton. He did not look upon your application as a very 
important matter, did he? 

Mr. Scorr Finx. Will you read that observation, please ? 

Mr. Wotverton. I say, he did not look upon your company then as 
@ very important application. 

Mr. Scorr Fink. No, he belittled it all he could. 

Mr. Wotverton. Did he belittle it from the standpoint of financial 
background or from the standpoint of lack of interest in the Com- 
mission or the possible lack of interest in the Commission ? 

Mr. Scorr Frnx. He belittled it chiefly because he considered the 
fact that they had operated KQV radio station for a number of years, 
that that gave them great eminence in the broadcasting field. We 
had never been in communications, the Wespen group, nobody in it 
ever had, and he seemed to think that between their experience and 
ours there was just no comparison. 

Mr. Wotverton. What did he say to you that indicated on his part 
an assurance that they would get the license ? 

Mr. Scorr Frnx. Oh, there were a number of things got said in 
the course of all these negotiations and I would say that he rode 
every horse in the stable to get him in the front-running position. 

There was a multiplicity of arguments, specious and otherwise, 
urged upon us until we finally, Wespen finally, I and my associates 
decided that we didn’t want to be merged with anybody, that we had 
made our application in good faith, that it had merit, and, if those 
merits were not recognized, that would be the outcome. 

If those merits were recognized, we might have the station license 
granted to us, and in October of 1954 we quit talking about any pre- 
trial merger and decided that we go it alone. That is what we did. 

Mr. Wotverton. Up to the point of arguing the case before the 
Commission ? 

Mr. Scorr Fink. Right. 

Mr. Wotverton. What happened after that that inclined you to 
take a different viewpoint than you previously had taken? Did the 
argument and facts presented or the attitude of Commissioners in the 
hearing have anything to do with it, or was the fact that they had 
voted 3 to 3 the determining factor in your mind ? 

Mr. Scorr Frnx. No, sir. The chief factor was the sad and sud- 
den death of our counsel, Mr. Doty. He was taken with a heart 
attack on the 4th of June and died on the 5th of June, within 48 
hours after this oral argument. He was the member of the firm of 
Haley, Doty & Wollenberg that had handled our case from its filing, 
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and he knew every nuance of the whole situation, and with him gone 
it seemed like fate had intervened to foreclose even any consideration 
that we might give to letting and making the Commission decide this 
case, and then taking an appeal in case we were unsuccessful. That 
would have involved the employment of new counsel practically. 

Mr. Wotverton. Who else appeared at the argument contending 
for the license besides yourself and the Hearst Co. and the Reed Co. ? 

Mr. Scorr Finx. Every applicant was at the oral argument. 

Mr. Wotverron. There were other applicants who also sold out for 
$50,000, were there not, besides yourselves ? 

Mr. Scorr Finx. Oh, yes; there were two others who had had, as 
us, an ill start. 

Mr. Wotverton. Had he represented them ? 

Mr. Scorr Frvx. In no way; no, sir. 

Mr. Wotverton. What do you know, if at all, was the determining 
factor that caused them to withdraw their application ? 

Mr. Scorr Fink. I can’t answer that question. I don’t know what 
moved them, but I do know what moved us. 

Mr. Wotverton. You give as your reason the fact that your coun- 
sel, Mr. Doty, on whom you depended so greatly, had become deceased ? 

Mr. Scorr Finx. That is right. 

Mr. Worverron. And you felt for that reason that your rights 
would not be properly presented? Is that the idea? 

Mr. Scorr Fink. No; we didn’t feel that we couldn’t get somebody 
to take his place, but the expense involved 

Mr. Wotverton. Well, he had already appeared in the hearings, 
hadn't he? 

Mr. Scorr Fink. Yes, sir. 

Mr. Wotverton. He had already presented your case? 

Mr. Scorr Fink. Yes, sir. 

Mr. Wotverton. He had already argued your case ? 

Mr. Scorr Finx. Yes. 

Mr. Wotverton. Now, what further was there for him todo? Was 
there any feeling upon your part that he might have some influence 
with the Commission other than what had been developed in the 
hearing and in the argument ? 

Mr. Scorr Frnx. Not at all; not at all. 

Mr. Wotverton. It would seem to me, offhand—and I don’t want to 
be misjudged—that it didn’t take you very long to change your atti- 
tude, from my understanding of the facts. You hada very determined 
attitude for 3 or 4 years in filing the application, and it is difficult to 
understand that with the mere death of Mr. Doty, after he had com- 
pleted all his services, that I would ordinarily think were necessary, 
you should withdraw on that account. 

Mr. Scorr Fink. Well, of course, one has impressions that lead him 
toconclusions. We didn’t get a single vote in the Commission. There 
were six votes. We didn’t get one of them. 

Mr. Wotverron. When did you find out that you didn’t get any ? 

Mr. Scorr Fink. Oh, about 2 o’clock the same day that the oral 
argument occurred. 

r. Wotverton. Did you learn on that day how each one of the 
Commissioners voted ? 
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Mr. Scorr Frys. No; I learned that only from Mr. Matta severa] 
weeks afterward, and I don’ t know that his information was correct, 
and it didn’t make any difference. " e didn’t get any. So that fact, 
coupled with Mr. Doty’s demise, as I said, seemed to foreclose any 
chance that we had to continue so that the ie ommission had to make 
an announcement, make decision, and to lay the grounds for further 
exceptions and possibly an appeal to the Federal court in case we 
lost. 

Mr. O'Hara. Will the gentleman yield ? 

Mr. Wotverton. Yes. 

Mr. O'Hara. Mr. Fink, it has been indicated here by your son that 
initially there were three votes against Television City, Inc. Is that 
the way it was, or what was the situation ? 

Mr. Scorr Fink. No; that was the way it was, a3 to3 tie. Is that 
what you mean ? 

Mr. O'Hara. Yes. In other words, it was a stalemate so far as the 
Commission was concerned ? 

Mr. Scorr Finx. It was a deadlock. 

Mr. Wotverton. That is, between the Hearst interests and the Reed 
interests ? 

Mr. Scorr Finn. That’s right. 

Mr. Wotverton. Well, when you got that information as to a 3 to3 
vote, did it convey to you the thought or was it directly stated to 
you the at it was between just those two? 

Mr. Scorr Fink. It was between—just two two. You see, there 
were two examiners’ decisions made in this case. The first initial 
decision in April of 1956 was in favor of Television City. Mr. Wolf, 
its president, died, I think, the date of the decision, and a year later 
the same examiner on the same record reversed herself and decided 
that the award should be made to WCAE. 

Mr. Wotverton. That was the Hearst organization ? 

Mr. Scorr Fink. Yes. Of course, the fact that the examiner had 
selected Television City in her first award and WCAE in her second 
award, certainly entitled them to say that they were the main con- 
tenders, and they said it. 

Mr. Wotverrton. I haven’t had the opportunity to see the reports 
of the examiner that changed from one viewpoint to the other. Could 
you tell me briefly just what was the basic reason for changing the 
opinion as expressed in the report ? 

Mr. Scorr Finx. No, sir; I cannot tell you how an examiner on the 
same testimony and on the same record could come to two different 
results. Maybe she would have reached a third result if she would 
have had a third decision to make. The record wasn’t changed. The 
only thing that changed was Mr. Wolf’s death in the meantime. 

Mr. Wotverton. When you just mentioned the fact that she might 
change again, did you have in mind that that was a woman’s preroga- 
tive to change her mind? 

Mr. Scorr Frnx. That is a subject we had better not philosophize 
about. 

Mr. Wotverton. Following the hearing and as a result of your con- 
ference at the Colonial Hotel immediately after it when you learned 
of the tie vote, were any steps taken by Mr. Reed or anyone else to 
renew the suggestion that you become a part of the merging corpora- 
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tion or that you withdraw your interest for a monetary consideration ? 

Mr. Scotr Fi1nx. I never talked to Mr. Reed or Mr. Eckels after 
the oral argument before the Commission on June 3, 1957. 

Mr. Wotverton. How did this come to a head then that you finally 
did agree to the proopsition and evidently they were favorable to you ? 

Mr. Scorr Fink. Mr. Charles McCabe called me on the telephone 
and said that he and Reed could agree on a merger of their two appli- 
cations, and he wanted to know whether we would consent to with- 
draw if we received $50,000 as a part reimbursement for our out-of- 

ocket expenses. I think I talked to Mr. McCabe not only when he 
made that inquiry, but subsequently after a conference with our asso- 
ciates in Wespen. 

Mr. Wotverton. Was it necessary for you to make an application to 
the Commission to withdraw your application ? 

Mr. Scorr Fink. Yes, sir. 

Mr. Wotverton. In the presentation of that application was there 
a full statement made as to the financial basis on which the applica- 
tion was being withdrawn ? 

Mr. Scorr Finx. Yes, sir. Our petition to withdraw was prepared 
by Mr. Haley. All of the details that were attendant upon the presen- 
tation of that petition and the presentation of it itself were done by 
our counsel here in Washington. 

Mr. Wotverton. Was there any reference made to the question of 
public interest ¢ 

Mr. Scorr Finx. Yes, sir. They all gave great lip service to ex- 
pediting an additional channel for Pittsburgh. 

Mr. Wotverton. Who did that? 

Mr. Scorr Finx. Everybody concerned got very anxious to get an 
additional service for Pittsburgh at that stage. 

Mr. Wotverton. Particularly after the Commission had voted 3-3? 

Mr. Scorr Fink. Yes,sir. ‘There was a great outburst. 

Mr. Wotverton. Up to that time you had thought that your com- 
pany could answer the public interest demand; is that right ? 

Mr. Scorr Fink. We most certainly did. Yes, sir. 

Mr. Wotverron. You did not change your opinion in that respect. 
It was only because of the tie vote? 

Mr. Scorr Finx. I haven’t changed it yet. 

Mr. Wotvertron. Of course, there were 50,000 reasons why you 
should change it. 

Mr. Scorr Finx. I thought you were asking me whether we felt 
that we could have operated channel 4 in the public interest. The 
answer is emphatically “ Yes, sir.” 

Mr. Wotverton. No, I think maybe you discern what is in my mind. 
I expressed it yesterday: that with the Commission being bound to 
decide these questions in the public interest it is rather surprising to 
me that they would accede to a petition that was based not upon any 
lack of public interest on your part or desire to fulfill that, but merely 
because you were receiving $50,000 that they could so easily eliminate 
public interest. 

Mr. Scorr Fink. Well, they did it. 

Mr. Wotvertron. I am aware of that. Some things which have 
been said here have indicated that that is not an unusual practice. 

When did you first learn of this supposed or alleged payment, either 
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immediately or on terms of a paced of years, of a sum of money to 
Mr. McConnaughey or his firm ¢ 

Mr. Scorr Frvx. I never heard but one such rumor, sir, and jt 
was as follows: The same evening that David talked with Mr. Eckels, 
he reported to me that Mr. Eckels had informed him that Hearst had 
offered Chairman McConnaughey the payment of a retainer over g 

eriod of 5 years, $20,000 a year, so that that came to me about fourth 
and. 

David told me that Eckels told him and Eckels didn’t tell him 
where he heard that story and that is the only rumor I ever heard, 
Iamsorry. I guess the way I heard it was that Ted told Eckels that, 

Mr. Wotverton. That who told Eckels? 

Mr. Scorr Finx. He said Ted told him. 

Mr. Wotverton. Who is Ted? 

Mr. Scorr Finx. Why, we took it to be W. Theodore Pierson, who 
was commonly called “Ted.” 

Mr. Wotverton. When was the date of that information to you! 

Mr. Scorr Finx. I would say that was around about—I checked 
this by looking at the date of the agreement between Television City 
and WCAE. I would say it was between the 10th and the 18th of 
July, 1957. 

Mr. Wotverton. Was it before you had made your settlement! 

Mr. Scorr Fink. Yes, sir. It was wrapped up in the settlement 
peepeeel 

Mr. Worverton. Did that have an influence on you? Was ita 
contributing influence which brought you to the conclusion that it 
wold be wise to make a settlement on the $50,000 basis ? 

Mr. Scorr Finx. Do you want to know what I thought? 

It sounded to me like the whole matter was up for public auction 
and I would be glad to have no part of it. 

Mr. Wotverron. If there had been any such understanding between 
any of the parties and Mr. McConnaughey, it would have affected your 
case, would it not, in the decision ? 

Mr. Scorr Frnx. I am sorry. I missed the last part of that, sir. 

Mr. Wotverton. I said if there had been any truth in the statement 
that an amount had been offered to Mr. McConnaughey, would that 
not have had an influence upon you in coming to a conclusion that 
you should accept the offer of $50,000 and get out of it and be clear 
of the whole thing? 

Mr. Scorr Frnx. Had I known that there was any factual basis for 
that, it certainly would have influenced me to withdraw. 

Mr. Wotverton. Well, I assume that you did not have the factual 
information, judging by your answer, but nevertheless, it could have 
been and was a contributing factor. 

Mr. Scorr Fink. Yes; I think it was. I would say “Yes” to that. 

Mr. Wotverton. Now, that being the case, if such an agreement 
had been made, it would be detrimental to your case; would it not! 

Mr. Scorr Fink. Yes, sir. 

Mr. Wotverton. Under those circumstances, did you not feel that 
it would have been appropriate for you as a losing party to have 


brought to the attention of the Commission the rumor that you had 
heard ? 
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Mr. Scorr Frinx. I can’t say that I made any investigation of the 
rumor to determine whether it was true or false and, in that state of 
mind where I didn’t care to investigate the matter myself, I could see 
no occasion for my bringing a rumor to the attention of the Commis- 
sion or to the attention of, say, a committee such as this or anybody 


se. 
: After all, the Commission has its duties to perform and they had 
the whole record before them. I didn’t feel moved to take any further 
action about it at all or report it to anybody or do anything about it. 

Mr. Wotverton. You are a practicing attorney ? 

Mr. Scorr Finx. Yes,sir. I have been for 45 years. 

Mr. Wotverron. I assume, therefore, that it has come to your atten- 
tion in that long practice of law, not to your own affairs but generally 
in the facts of law, that there have been times where juries have ren- 
dered verdicts and the losing party has suffered from the fact that there 
was somebody fixed on the jury, and that they have made an application 
for arehearing; have they not? 

Mr. Scorr Finx. Yes, sir. 

Mr. Wotverton. Why would not the same apply in a matter of this 
kind? 

Mr. Scorr Finx. Well, I would say that the judicial process and 
the administrative law process appear to be, in my opinion, on different 
levels; and I hope they are, from what I know now. 

Mr. Wotverron. I do not follow you exactly but, if you are stating 
the fact that there should be the same rectitude in the practice before 
the Commissions that applies to the court procedures, then I would 
agree with you. Is that what you had in mind? 

Mr. Scorr Finx. Well, I would say that the administrative process 
is only quasi-judicial. Now, that is a very elastic word, that “quasi” 
business. 

Mr. Wotverton. It stretches pretty well in these cases before the 
Commission. 

Mr. Scorr Finx. It certainly does. 

Mr. Wotverton. It is very hard for me to understand, with repu- 
table members of the bar with long experience, having knowledge of a 
situation such as this, even though it was only in the form of a rumor, 
that they were not interested sont. in the proper administration of 
justice to bring it to the attention of the deciding body. I think it was 
due that body, if not publicly, in some manner, at least, in order that 
the Commission would know that there was some talk of improper 
influences behind the scenes. I think it was something that individuals 
owed themselves as practicing members of the bar. 

I think it was something that they owed to the whole bar. 

I think it was something they owed to the Commission; but in this 
case it seems that, notwithstanding the rumors were so prevalent, as 
one witness expressed it, yet no one took it upon themselves to apprise 
the Commission of the situation. 

Now, in some other cases, as a result of hearings before this com- 
me courts have remanded cases to the Commission for further 

earings. 

In this instance, there is no pending case before the court that I 
know of that could make the same decision in this matter, but it 
seems to me that there must be power someplace, and should be in 
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view of what has been testified by so many witnesses in this case, go 
that it would be most appropriate for the Commission to do in this 
case what they have been ordered in other cases to do, assuming that 
that power exists. we 

Mr. Scorr Finx. I think that power exists and I don’t think it jg 
too late in this case yet for the Commission to reopen this whole 
matter. 

Mr. Wotverton. It is my personal opinion, and I am not speakin 
for anyone else on the committee, that there is as much, if not more 
reason in this particular instance for serious consideration to be 
given to this matter by the Commission than there has been in some 
of the other cases that have been remanded to them. 

Mr. Scorr Fryx. Well, I don’t want to prolong my speaking, 

Mr. Wotverton. I have nothing further. ; 

Mr. Scorr Frnx. I don’t want to prolong my speaking here. 

Mr. Wotverron. I can see that a company such as yours was caught 
in the middle. 

Mr. Scorr Frnx. What? 

Mr. Wotverron. I say I can see very readily that a company such 
as yours was caught in the middle of this tremendous influence being 
exerted by two very big contesting parties. 

Mr. Scorr Fink. Well, it has been 3 years since this was effectuated 
into its present posture. A good bit of the heat has gone out of me 
but my indignation knew no bounds in June and July of 1957 and I 
took up with Mr. Haley after Mr. Doty’s death the question of what 
should be done: Should we accept the $50,000, should we do something 
else, and so forth? It was Mr. Haley’s considered opinion that we 
should accept that, drop it, and forget the whole thing; so that, we 
did not act on our own. initiative. We acted under the advice of 
counsel, and in retrospect I think it was good advice. 

Mr. Wotverton. Well, I will not prolong our discussion of it be- 
tween you and me by bringing Mr. Haley’s name into it, inject the 
name of yet another attorney who takes the same view—*“ Drop it; let’s 
forget it.” 

Mr. Scorr Frxx. Oh, occasionally I have in many other instances 
so advised my clients. 

Mr. Wotverton. I can understand that. I have practiced law 
myself long enough to know that very often it may be the wise course 
to settle cases; but, when it comes to the involvement of a grave moral 
question such as is here, then I think a different responsibility is 
created for any attorney who is in the case particularly and knows 
of it, or any other attorney at the bar who has reason to suspect it. 

I think we owe it to the administration of justice as members of 
the bar. 

Mr. Scorr Frnx. I share that opinion, sir, and it looked as though 
I was a very small instrument to start cleaning the Augean stables. 

Mr. Wotverron. I can readily understand your viewpoint. 

That is all, Mr. Chairman. 

Mr. Wiuu1aMs. Mr. O’Hara. 

Mr. O’Hara. Mr. Fink, I have just a few questions. Most of the 
questions I would have asked have already been asked. 

Mr. Fink, upon this occasion of July 4, 1953, when you talked to 
Mr. Reed, you state that the language—that “it was all cut and dried,” 
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you did not recall as actually being used, but could you give us some 
of the statements which were made by Mr. Reed at that time—as 
much of it as you can recall—with reference to his feeling that he 
was in and you were out, or something of that nature? 

Mr. Scorr Finx. Well, Mr. Reed was a little bit more modest than 
ysual on the Fourth of July, 1953, when we had that conversation at 
my house. He was on his good behavior on that occasion and I would 
say 1 have told you all that was said. 

r. O'Hara. Was there any conversation as to the difficulty that 
ou would have in getting an affiliation with one of the networks, so 
that he would have the advantage of having the CBS affiliation or 
some other affiliation ? 

Mr. Scorr Finx. Oh, he said he had it. He did have it. They 
were 45 percent. 

Mr. O'Hara. They had it in radio? 

Mr. Scorr Finx. They had it in radio. 

Mr. O’Hara. Now, at the time of your July 4, 1953, meeting, how 
many operating television stations already existed in Pittsburgh? 

Mr. Scorr Frnx. Only one. 

Mr. O’Hara. What station was that ? 

Mr. Scorr Fink. That was the station that Westinghouse later 
acquired, the Dumont station. Dumont Television had the first sta- 
tion in Pittsburgh. They pioneered it there. 

Mr. O’Hara. But in the interim, between the time you had filed 
for channel 4 and before the time of your argument before the Com- 
mission, had another television station license been granted ? 

Mr. Scorr Finx. No, sir. It actually had not. Channel 11 was in 
hearing, and the date escapes me now, but I think that actually their 
oral argument before the Commission occurred either immediately 
before the channel 4 oral argument or very shortly thereafter. They 
were not on the air. 

Mr. O’Hara. So that, during the major part of the time, between 
your filing of your application and the final decision that was made, 
there was actually only one other station ? 

Mr. Scorr Fink. Right. 

Mr. O’Hara. As I understood it from your son’s testimony, it was 
your petition to establish a station at Irwin. Was that the point at 
which you were going to establish your television station ? 

Mr. Scorr Fink. The Commission allocated channel 4 to Irwin. 

Mr. O’Hara. That was the original allocation ? 

Mr. Scorr Fixx. That was the original allocation. We were in Ir- 
win and we thought that that allocation was in good faith. We became 
anapplicant. I don’t think it was in good faith. 

Mr. O'Hara. How far is Irwin from Pittsburgh by air miles ? 

Mr. Scorr Fink. Oh, by air miles it is about 17 miles. 

Mr. O’Hara. In other words, it is an area where you would serve 
Pittsburgh and the territory adjacent to it? 

Mr. Scorr Frnx. Our application was predicated on service not to 
Irwin but to the entire metropolitan area in western Pennsylvania. 
That is where the name “Wespen” came from. That. was our service 
area in our contemplation. 

Mr. O’Hara. And part of the area was not served by the existing 
station at Pittsburgh. Isthata fact? 








5212 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Scorr Fins. They would have served the same area. 

Mr. O’Hara. Practically the same area ? 

Mr. Scorr Finx. Yes. 

Mr. O’Hara. Where was the station established by Television City 
Inc.¢ Was that right in Pittsburgh or at some other point? 

Mr. Scorr Finx. Well, there are some municipal subdivisions which 
occur there. They have actually built their studio in the borough of 
Wilkinsburg, which is contiguous to the city of Pittsburgh. 

Mr. O’Hara. Where is their tower established ? 

Mr. Scorr Fink. Their tower, I believe, is in Allegheny County but 
near the line of Washington County. It is near the York River which 
discharges into the Monongahela. 

Mr. O’Hara. How far is that outside of Pittsburgh ? 

Mr. Scorr Fink. I would say possibly 7 miles. 

Mr. O’Hara. Not in the direction of Irwin? 

Mr. Scorr Frnx. Well, it is south of Irwin. The tower now ip 
operation can be seen very plainly from where I reside at Irwin, 
It is lighted. 

Mr. O’Hara. Thank you. That isall, Mr. Chairman. 

Mr. Wiu1ams. Mr. Fink, getting back to the July 4 conversation 
that you had with Mr. Reed, and Mr. Wolf, and others, you indi- 
cated that Mr. Reed virtually pulled out all the stops in attempting 
to minimize the importance of your application as competitive to 
that that he had filed. 

Just what were the methods that he employed to minimize the im- 
portance of your application ? 

Mr. Scorr Frnx. Well, I have to give you some atmosphere. He 
treated us like we were a country cousin. He dropped names. He 
dropped the name Frank Stanton, the president of CBS. He said 
he had just talked to him 24 hours before in New York and, oh, there 
were so man 

Mr. Wiiurams. Was there reference to Frank, or to Mr. Stanton! 

Mr. Scorr Frnx. He called him Frank. That’s an illustration of 
what you are asking me and I am telling you that those are some of 
the stops that got pulled out. 

Mr. Wuu1aMs. Did they have any affect on you personally ¢ 

Mr. Scorr Fiyx. No, sir. I have had stops pulled out on me so long 
I am impervious. 

Mr. Witu1aMs. It appears to me that the rumors of a fix with Mr. 
McConnaughey have had a definite bearing on the awarding of this 
television channel. Whether these rumors were manufactured or 
whether they are substantial, of course the committee has no way of 
knowing, and of course the committee is attempting to find out if 
there is any substance to them or if they were manufactured. 

In the course of the testimony that we have received it is my per- 
sonal opinion that these rumors insofar as they came to light to the 
various applicants originated with one source insofar, I say, as they 
were passed on to other applicants. Beyond that source we have 
been unable to on the origin. 

It appears that Mr. Reed received numerous telephone calls, ac- 
cording to his testimony, indicating that there had been a fix with 
Mr. McConnaughey, following which he got in touch with Mr. Eckels 


and suggested that Mr. Eckels go to Washington immediately and 
look after the situation. 
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The testimony is conflicting as to whether he told him to put out 
the fire or not, but it seems that from there, and Mr. Eckels has 
apparently assumed the responsibility for letting this rumor spread 
further, this rumor became so prevalent, that according to your testi- 
mony, Mr. Fink, it did have a direct bearing on the question of whether 
or not at least one applicant, Wespen Television, would surrender 
its application or whether it would continue to fight for the channel. 
[am quite in agreement with Mr. Wolverton in his observation that 
in the absence of additional testimony which might clarify this 
atmosphere this matter should certainly be reopened. I don’t make 
that remark in the form of a question, but merely as an observation, 
Mr. Fink. 

Do you have any more questions ? 

Mr. Lisuman. Mr. Chairman, just to keep the record straight, the 
testimony of these witnesses is that they never heard of any rumor or 
had any information concerning the alleged $50,000 solicitation of a 
bribe until September 23, the day when Mr. Eastland testified here. 
They never heard about it and that was the rumor concerning which 
we heard from the testimony was prevalent. My point in asking 
the question was to show that it wasn’t so prevalent that one of the 
participants in the proceeding had not heard it. Now, the second 
rumor related to the Hearst matter and the witnesses have testified 
where that came from, but do I correctly summarize that situation? 

Mr. Scorr Finx. That is correct. We know of only one rumor and 
we have told you what that was, and where it came from. 

Mr. Lisuman. The record also discloses that we have been unable, 
despite diligent work and insistent questioning, to find who this un- 
known intermediary was who solicited the bribe from Television City, 
Inc. We have been unable to have anyone here even remember who 
told him about the rumors, which seems to me to be a very unusual 
situation. 

Mr. Witu1aMs. Insofar as I have analyzed this situation through 
listening to the testimony, it appears that every rumor can be traced 
back at least to Mr. Reed. Mr. Reed, of course, contends that this 
rumor was passed on to him. I think it would be very interesting 
and certainly the committee would like to know the origin of this 
rumor and of course the answer to whether or not this was in fact a 
manufactured rumor created for a purpose, which of course would 
be to influence the award of channel 4, or whether there is some sub- 
stance to the rumor. In any case, it is a very serious matter and has 
a direct bearing on the purposes of the current investigation. 

Are there any questions? 

Mr. Wotverton. No, sir. 

Mr. Scorr Fink. Mr. Williams, I have told you all I know about 
it, sir. If I could help you, I would turn on the light as much as I 
could, I assure you. 

Mr. Writ1aMs. The committee appreciates the testimony that you 
have given to us, and the candor that you have exhibited in relating 
the occurrences as they developed. We thank you very much. 

Mr. Scorr Finx. Thank you. 

Mr. Wiutams. Mr. Sutton, will you resume the stand, please, sir? 

You have already been sworn. 

Mr. Surron. I have, sir. 
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TESTIMONY OF GEORGE 0. SUTTON, ATTORNEY, 
WASHINGTON, D.C.—Resumed 


Mr. Surron. Mr. Chairman, yesterday afternoon I testified that 
I had in my possession documents other than those in my financial] 
file showing that I continued to represent Television City and Al. 
legheny for quite a period of time. I have spoken to Mr. Lishman 
and told him I had these documents. 

In order that you may have them for the benefit of questioning, if 
you desire I would like to present them, sir. 

Mr. WituiaMs. Thank you very much, Mr. Sutton. 

Mr. Surron. Mr. Chairman, these are my original files from which 
nothing has been taken, and I will refer to them because they are in 
chronological order and identify them and be glad to turn them over 
to the committee and ask that I have the opportunity to photostat 
them and get the originals back if I may, sir, or whatever the pleasure 
of Mr. Lishman is. 

Mr. Wituiams. Mr. Sutton, in order not to overload the tran- 
seript 

Mr. Surron. There are just a few. 

Mr. WuutaMs. I think perhaps it would be best for you to sum- 
marize what you have there, and if you will, to leave it with the 
committee for examination rather than for inclusion in the transcript, 
but the committee, of course, will see to it that the files are returned 
to you. 

Mr. Surron. Lam sure of that. 

Mr. Wiu1aMs. You may proceed, sir. 

Mr. Sutron. I have before me my file entitled “KQV-—AM Renewal 
of License.” 

I have, on October the 22d or 28th—I am unable to determine be- 
cause there is a blur on this carbon copy, but it is 1957 of October—a 
letter addressed to Mr. James F. Murray, who was the manager of the 
station, notifying him that the Commission had granted the renewal 
of license of the KQV auxiliary only, Pittsburgh, Pa., using the 
phrase which we use: 





. 
The foregoing is forwarded to you for your information and files. 
Sincerely yours, 


GEORGE O. SUTTON, 
The next document I have is entitled, “KQV Stock,” which refers 
to the filing of stock ownership reports with the Commission. The 
first item in this file is dated July 10, 1957, addressed to Mr. Leo W. 
“ckels, esquire, Pittsburgh, 19, and so forth. 
Dear LEE :— 


I would like to read just a very small portion. 


The Commission ownership secretary phoned this morning in regard to the 
ownership report submitted on behalf of KQV in conjunction with its application 


for renewal of license— 
and then the letter goes ahead to state that the report submitted does 
not adequately apprise the Commission of the status of the ownership. 


I advised him that the renewal of license was up for action at that 
time and had been filed. 


— 
a 


is § 
pre 
Cor 


—— es le 


dis 


sti 
on 


di 


te, ee * ee 


Lat 
ial 
\1- 
an 


ire 


- 


m- 
he 
ot, 
ed 


he 
‘al 
he 


he 
on 


es 


at 


— 


REGULATORY COMMISSIONS AND AGENCIES 5215 


We are informed that unless the requisite information regarding ownership 
js supplied there may be some delay in granting the renewal. I suggest you 
prepare this material as soon as possible in order to allay any qualms the 
Commission may have. 


Isigned that letter myself: 
With kindest personal regards, very sincerely yours. 


Mr. Lisaman. What was the date of that letter again, please ? 

Mr. Surron. July 10,1957. 

Mr. Lisuman. And this is subsequent to your alleged dismissal ? 

Mr. Sutton. It is subsequent to June 4, which was the alleged 
dismissal, sir. 

Mr. Lisuman. Coming back to that dismissal, are you prepared to 
state unequivocally that Mr. Eckels did not discharge you as attorney 
on June 4? 

Mr. Surron. Iam, sir. 

Mr. Lisuman. I wish the record to show that Mr. Eckels is persent 
during the testimony that is now being received, Mr. Chairman. 

Mr. WituiAMs. The record will so show. 

Mr. Surron. Mr. Lishman, if you will give me an opportunity on 
that matter of the alleged discharge, I would like to call attention to 
the fact, sir, that I have read and I have reread this testimony, and 
I made notes yesterday, and the day before Mr. Eckels testified. I 
find no direct. statement in his testimony that he ever told me I was 
discharged. ‘There is a conclusion, sir, but no direct statement in his 
testimony. 

Mr. Lisuman. Mr. Witness, the record will speak for itself. 

Mr. Surron. That’s right. 

Mr. Lisuman. And we will analyze the record. 

Mr. Sutton. I say that merely to call it to your attention and so it 
may be on the record. 

Mr. Wotverton. Mr. Chairman, in view of the statement that the 
witness has just made, I assume it would be appropriate for us to put 
Mr. Eckels on the stand. 

Mr. Witu1aMs. I think the committee plans to recall Mr. Eckels 
either later today or at a later date. 

Mr. Surron. I have before me my file entitled “KQV Conflicting 
Television.” Under a heading “Television City” there is a letter 
dated October 23, 1957, addressed to Mr. Lee W. Eckels, re KQV-TYV, 
quoting an excerpt from the Commission in which the Commission had 
accepted an application for filing and announced it as of that date: 

The foregoing is forwarded to you for your information and file. 


Sincerely, 
GEorRGE O. SuTTON. 


with a carbon copy to Gunnar O. Wiig, who was connected with the 
station. Iam not certain in what capacity at that time. 

Mr. Wotverton. Mr. Chairman, may I ask a question for clarifica- 
tion ? 

Mr. Surron. Yes, sir. 

Mr. Writ1ams. Mr. Wolverton. 

Mr. Wotverton. These letters that you are now bringing to the at- 
tention of the committee is with the intention of showing the com- 
mittee that you were not in fact dismissed or your services terminated 
by Mr. Eckels; is that true? 
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Mr. Surron. That is true, that I continued to act 

Mr. Wotverton. Do they relate to the same matter, this channel] 44 

Mr. Sutton. No, sir. These refer to matters which affected the 
rights and interests of those people. Some of which are conflicting 
some of which were their own applications. The reason I say that, 
sir, is this: I have the whole file here and there is no change in the 
tenor of any of these letters over the past 10 years as to the type of 
notifications and the type of information that I furnished to them 
prior to June 4 and subsequent to June 4, 1957. 

Mr. Wotverron. I have in mind that the testimony that was given 
by Mr. Reed and by Mr. Eckels was that they were disturbed over the 
fact of information that came to them that you were about or had 
already formed some sort of an association with Mr. McConnaughey 
to be effective after his leaving the FCC. Now, these letters that you 
are referring to are all written at a time after Mr. McConnaughey had 
left the Commission and they don’t relate to the particular subject 
matter that irritated, according to their testimony, both Mr. Reed 
and Mr. Ekels, your association or possible future association with 
Mr. McConnaughey. 

Is there any part of your file that would indicate that after that 
had been brought to their attention in the case that was at issue that 
they continued to treat you as an attorney in the matter? 

Mr. Sutrron. I have some documents, sir, and there is no such—let 
me ask you this—there is no such correspondence from them except 
some correspondence from the manager of the station, one letter to 
which I referred to yesterday. 

Mr. Wo tverron. I think that we will, especially if we have Mr. 
Eckels recalled or maybe Mr. Reed, but particularly Mr. Eckels, bring 
this issue down very clearly as to whether your services were termi- 
nated or not. There is something there. You didn’t appear at the 
argument, did you? 

Mr. Surron. No, sir. May I answer your question as to why, sir? 

Mr. Wotverton. I wanted to have your answer, but permit me to 
continue. 

Then I would like to know whether you at any time withdrew your 
name as an attorney of record in the matter. I assume you will say 
“No” to that. 

Mr. Sutrron. No, sir; I did not, and I now have a document before 
me which indicates that other attorneys, Mr. Pierson, recognized me 
as the attorney for Allegheny Broadcasting Co. on July 29, 1957. 

Mr. Wotverton. I am trying to draw a distinction between the 
letters that you are now reading, because they refer to a radio station 
of a different name and a different identification than this one which 
was in issue before the Commission on June 3. 

Mr. Surron. Yes, sir; that is true, but Mr. Eckels and Mr. Reed 
both testified, I think, by what I consider conclusionary remarks and 
not actual facts, that I was told I was discharged from both com- 
panies, that is, Allegheny and Television City, sir. When you are 
ready for me to, I will explain the fact with regard to the oral 
argument. 

Mr. Wo verron. I did not get that same impression that you were 
discharged from all companies that you had previously represented. 
However, that only illustrates or emphasizes my thought that we 
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should have Mr. Eckels come back on the stand, and Mr. Reed, if neces- 
sary, and let us define this issue. _ 

Mr. Sutron. I shall be glad to, sir. I have defined it. 

Mr. Wotverton. While in a sense it is a collateral matter, yet in my 
opinion it goes very much into the real feeling back of this case so far 
as Mr. Reed, Mr. Eckels, and yourself are concerned. 

Mr. Surron. Yes, sir. 

Mr. O’Hara. Mr. Chairman, I would like to ask a couple of ques- 
tions of Mr. Sutton. 

Mr. Sutton, apparently the communications to which you have re- 
ferred deal only with Allegheny or the radio station; is that correct? 

Mr. Surron. No, sir. I read one here with respect to Television 
City, and the Television City application, sir. é 

Mr. O’Hara. Read that one again so that we can get the date of it. 

Mr. Surron. That is October 23, 1957, a letter. Do you want me to 
read the whole letter? 

Mr. O’Hara. Read whatever is pertinent. 

Mr. Surron. The letter is addressed to Mr. Lee Eckels. Addressed 
“Dear Lee.” 

The following is an excerpt from the Commission’s public notice dated today 
announcing commercial television broadcast applications accepted for filing: Tele- 
yision City, BMPCT-4900 (Broadcast modification construction permit )— 
and so forth. 

Mr. O’Hara. Let me ask you this question. 

Mr. Surron. Yes, sir. 

Mr. O’Hara. Did you ever bill Reed or Eckels or Allegheny for 
services rendered after July 1, 1957? 

Mr. Surron. There was a telephone bill, I believe. There was one 
bill; yes, sir. 

Mr. O’Hara. You billed nothing for your own services? 

Mr. Surron. No, sir. I testified yesterday that I had in my records 
some timesheets, by myself and by my staff, with respect to routine 
matters which were not ordinarily billed monthly or otherwise. 

Sometimes they were forgotten about, but it shows work for them. 

Mr. O’Hara. Now, did you ever bill Television City, Inc., for any 
services on and after July 1, 1957? 

Mr. Surron. No, sir. I did not. I performed no personal services 
for them after that time because I was out of the city most of July and 
up until August. 

Mr. O’Hara. 1957? 

Mr. Surron. Yes, sir; of 1957. 

Mr. O’Hara. Then did you or did you not take part in the oral 
argument with reference to Television City, Inc., channel 4? 

Mr. Surron. No, sir. Would you want to know why ? 

Mr. O’Hara. Did you take any part in the merger negotiations 
which took place? 

Mr. Sutton. I did not, sir. 

Mr. O’Hara. Did you, as a matter of fact, consider yourself not as 
an attorney for Television City, Inc., after July 1, 1957? 

Mr. Sutron. I did not. I considered myself as an attorney because 
I was informed by Mr. Eckels to continue, that he did not want me 
to withdraw. 

Now, with respect to these matters asking 
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Mr. Lisnman. May I interrupt there? 

Mr. Surron. Yes, sir. 

Mr. Lisuman. Did you have a notice of appearance as an attorne 
for Television City at that time still outstanding with the Federal 
Communications Commission ? 

Mr. Sutrron. Yes, sir; I did. 

Mr. Lisnman. Was that ever withdrawn ? 

Mr. Surron. \No,sir. It was not, sir. 

Mr. Lisuman. Was any substitution of your name made as their 
attorney 4 

Mr. Sutron. That I don’t know, sir. May I go a little further? 

Mr. Lisuman. Did you ever consent to a substitution of your name 
as attorney / 

Mr. Surron. No, sir. I did not, sir. 

May I go one step further, sir? The document that I had here js 
the indication of just what you had in mind, Mr. Lishman, It is q 
document, a notice of appearance in re Application of Music Broad- 
vasting Co., Grand Rapids, Mich. (docket 12102). It is respectfully 
submitted by Great Trails Broadcasting Corp., signed “Robert E, 
Hodson ; Pierson, Ball & Down, 107 Ring Building, Washington, D.C, 
its attorney, dated this 29th day of July 1957,” and under the cer- 
tificate of service there are five attorneys listed, one of which being 
George QO. Sutton, Esq., National Press Building, Washington, D.C,, 
attorney for Allegheny Broadcasting Corp. 

Mr. Lisuman. May I interrupt again at this point? 

Mr. Surron. Yes, sir. 

Mr. LisomMan. Subsequent to June 4, 1957, did the Federal Com- 
munications Commission continue to send you notices respecting Tele- 
vision City matters as though you were still the attorney of record? 

Mr. Surron. In Television City, I am not certain, sir, on that. I 
don’t know what notices were sent out. I don’t know what notices 
were sent out. 

Mr. Lisuman. Do you know whether the Federal Communications 
Commission was ever notified by Television City, Inc., that you were 
no longer its attorney ? 

Mr. Surron. I have no knowledge that they were notified, sir. | 
never notified them. Neither was I ever requested to withdraw my 
name. 

Mr. Lisuman. You proceed if you have any more documents. 

Mr. Surron. No, sir. That is all the documents I had along that 
line, sir. 

Mr. Lisuman. We have heard so much of your nonparticipation in 
the oral argument on June 3 before the Commission. Will you state 
whether or not you did any work in connection with preparation for 
that argument ? 

Mr. Sutton. I did, sir. May I go back just a little bit to clear up 
one thing which I forgot yesterday and should have said, which will 
clarify many of these matters for you gentlemen ? 

Shortly after Mr. Pierson came into the case, Mr. Pierson called 
me. We had lunch together and at that time we talked over who 
should handle what in the oncoming hearing and the procedure. _ 

At that time Mr. Pierson asked me if I had any suggestions. I said, 
“T have none. I will participate in any way that is agreeable.” 
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He said, “I have a large organization and I will handle the bulk of 
the television work and you handle the AM background of KQV and 
have the competing applicants if that is agreeable with you. If we 
find other matters to be divided, we will do so.” 

[ said, “That is agreeable with me and will you notify Mr. Reed or 
Mr. Eckels.” 

He said he would. I assume he did because in the preparation of 
the hearing itself, Mr. Reed or Mr. Eckels were never in my office but 
were in Mr. Pierson’s office. I had in my office the AM portion of 
the presentation ; that is, the history and background of the station. I 

repared that, went to Mr. Pierson’s office, saw Mr. Reed and Mr. 
Eckels there. I was asked to look over their testimony. Mr. Pierson 
looked over that which I had prepared. 

Mr. Lisaman. What you had prepared was a memorandum ? 

Mr. Surron. Oh, no, sir. It was the testimony. It was a written 

resentation in the hearing. 

Now, from that time on, from the time of that original conversation, 
my participation and preparation in the matters was in connection 
with the presentation of the AM background of the station they owned 
and also in connection with the AM background of the competing 
application. 

It was stated, sir, and I am sorry Mr. Reed was misinformed, that 
I had appeared at every session in the hearing before the oral argu- 
ments. I am sure he was misinformed because he himself was not 
there and on numerous occasions, when the case would proceed out- 
side of my field, when Mr. Eckels was present, I would say to Mr. 
Eckels, “I see no reason for me to sit here and run up a bill on you,” 
and with his consent I left and was not present at many. 

I spoke to Mr. Pierson before the second hearing after Mr. Wolf’s 
death. I prepared some memoranda and other data for him that were 
not within my field. I did not attend the hearing and enter an ap- 
pearance at that time. I happened in the hearing room late in the 
afternoon, spoke to Mr. Eckels. 

Mr. LisoMan. Was that one June 3? 

Mr. Surron. No. 

Mr. Lisuman. This is the earlier hearing? 

Mr. Surron. That was in April, maybe February or March 1957, 
sir. 

Mr. Lisuman. I would like to come back to the June 3 hearing, if 
I may. 

Mr. Sutron. Yes, sir; June the 3d. 

Mr. Lisuman. To find out why, in view of the fact that you assisted 
in some phases of the preparation for that oral argument, you did 
not attend the hearing. 

Mr. Surron. My participation in that and assistance that I gave 
him, sir, was mainly on the exceptions and the arguments were on 
the exceptions. I had on numerous occasions talked to Mr. Eckels, 
manager of the station. Mr. Eckels had complained on numerous 
oceasions about the cost of attorney fees. I had tried to cooperate 
by not spending any time on anything where my presence was not 

uired. 
vonsequently, I spoke to Mr. Pierson on it—it was either the Friday 
or Saturday before—at the Congressional Country Club, stating in 
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effect, “Ted, is there anything further I can do for you for the ora] 
argument ?” 

He said, “No.” I said, “Is my presence required?” He said, 
“No.” 

“Do you want me there for anything.” 

He said, “It is not required.” 

I said, “If it is not, I will attend to other business that I have 
present.” 

Consequently, I did not appear. 

Mr. Lisoman. Continue. Iam sorry. 

Mr. Surron. Consequently, I did not appear because I had spoken 
to counsel with respect to participating and appearing in the matters 
in which I had previously participated and the second oral argu- 
ment was mainly on the proposals that were made for television after 
Mr. Wolf’s death, sir, and not with my field. 

At no time on June the 4th, June the 5th, June the 6th, or June 
the 14th, I believe it was when I talked to Mr. Reed, did he ever 
mention to me any dissatisfaction with my not being at the oral argu- 
ment, sir. 

Mr. LisuMan. Subsequent to June 4, did you ever have conversa- 
tions with Mr. Pierson ? 

Mr. Sutrron. Many. 

Mr. LisoMan. In any of these conversations, did the question come 
up as to whether or not you were still the attorney of record for Tele- 
vision City, Inc. ? 

Mr. Surron. Never. 

Mr. Lisuman. Did Mr. Pierson ever tell you that he had been in- 
formed by Mr. Eckels that you had been discharged ? 

Mr. Sutrron. He never did, sir. 

Mr. Lisuman. Did any other person ever at any time subsequent 
to June 4, tell you that you had been discharged by Mr. Eckles on 
June 4? 

Mr. Sutron. I knew nothing of that factor, sir. 

Mr. Lisuman. I am asking not whether you knew but did any other 
person ever make such a statement to you? 

Mr. Surron. No, sir. They never made such a statement. 

The first I knew of that was when this committee’s report came 
out and Mr. Eckels’ affidavit became public, sir. 

Mr. Lisuman. In other words, September 23, 1958, was the first 
day when you learned that you had been discharged on June 4, 1957? 

Mr. Surron. It was, sir. 

Mr. Lisuman. You have never received anything in writing from 
any person indicating that you were no longer the attorney? 

Mr. Surron. No, sir. I have not and I have never been requested 
to withdraw my name. 

Mr. LisumMan. Have you ever been requested by the client to turn 
over your papers in this matter to any other law firm? 

Mr. Surron. No, sir; I have not. 

Mr. Lisuman. You still have your files relating to Television City, 
Inc. ? 

Mr. Surron. I do, sir, and also Allegheny Broadcasting Co., too, 
sir. 

Mr. Lisuman. I have no further questions of Mr. Sutton. 
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Mr. Wuu1aMs. Mr. Sutton, I have one question that I would like 
to ask you. 

Mr. Surron. Yes, sir. 

Mr. Witu1aMs. On the evening of June 3, 1957, did you make a 
telephone call to Mr. Earl Reed ? 

Mr. Surron. I did not. 

Mr. Witutams. Did you receive a telephone call from Mr. Earl 
Reed ! 

Mr. Surron. I did not. 

Mr. WituiaMs. Do you have any knowledge of any one in your 
employ or any one of your acquaintances having made a telephone 
call to Mr. Reed ? 

Mr. Sutton. I do not, sir. 

Mr. Wutu1aMs. I might say having received one from Mr. Reed in 
connection with Television City. 

Mr. Surron. I know of no one in my employ or otherwise who 
made such a call, and may I say one thing further? 

Mr. Wituiams. I understand, then, that you have no knowledge 
whatsoever of such a call having been made? 

Mr. Surron. The only knowledge I had of that, sir, is the informa- 
tion that came to me when the committee released its reports here 
in October of this year, sir. 

Mr. Wituiams. Mr. Lishman. 

Mr. LisuMaNn. The questions of the chairman suggested something 
tomy mind. 

Mr. Surron. Gladly, sir. 

Mr. Lisuman. You have turned over to us telephone bills that you 
received from the telephone company showing all of your outgoing 
long distance calls. 

Mr. Surron. That is right, sir. 

Mr. Lisuman. And these original records cover the period June 
and July 1957, is that correct? 

Mr. Sutton. I think they go beyond July, sir. 

Mr. LisuMan. I am just confining it to dives, 

Mr. Sutton. Yes, sir. 

Mr. Lisuman. Is it a fact that those records do not disclose that 
at least any office call was made to Mr. Reed during those 2 months? 

Mr. Sutron. No, sir. They do not and I have no record and am 
perely willing that this committee search any files I have for any 
record, 

Mr. Lisoman. So that you were not the intermediary ? 

Mr. Sutron. I am not, sir. 

Mr. LisoMman. Just a minute. 

Mr. Sutton. I am sorry. 

Mr. LisuMan. So that, you were not the intermediary, this myste- 
rious X, that we have been hearing about who informed Mr. Reed or 
Television City, Inc., that Mr. McConnaughey was solociting a $50,- 
000 bride for his vote? 

Mr. Sutron. No, sir. Iam not the intermediary. 

Mr. Lisuman. Did you ever hear that rune lal the testimony 
in this room ? 

Mr. Surron. The only time I have ever heard that, that that 
rumor came to me, sir, was about April or May of this year which 
was my first knowledge of that rumor. 
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Mr. Lisoman. Where did it come from ? 

Mr. Surron. In a talk with Mr. Ted Pierson at the Congressiona] 
Country Club. It was after we had both testified before the grand 
jury. He was sitting in the men’s grill. I was watching the baseball 
game on TV. I asked Ted, I said, “Ted, what is this all about? We 
have both testified before the grand jury. What is it all about?” 

He told me that, insofar as he knew, which was the result of in- 
formation he obtained from Mr. Eckels on June the 4th, that some- 
one had made a call to Mr. Reed on the night of the 3d of June 1957, 
stating in effect that Mr. Connaughey, and by Mr. Connaughey I mean 
George C. McConnaughey, wanted $50,000 to change his vote for 
Television City. He told me that, and there is practically no differ- 
ence in what he told me and what has been testified to you with respect 
to the conversation with Mr. Eckels, so, if agreeable, I shall not re- 
peat, sir, that Mr. Eckels came to him on the 4th of June and repeated 
this rumor to him and that is where he got it. He told me one thing 
that I don’t think has been brought out and that was that he asked 
Lee Eckels if George Sutton knew anything about this. 

He said, no, he was going to see George Sutton. 

I said, “Ted, do you mean that some offer was to come through 
me to Mr. Eckels?” 

He stated, “That is the way I understood it.” 

He said, “Well, that is a great reflection on me.” 

With that, frankly, sir, I boiled so on the inside that I terminated 
the conversation. 

One thing further. I asked him, I said, “Why did not you tele- 
phone me, Ted?” 

He stated that Lee Eckels said he was going to see me. That is the 
first time I ever heard of the $50,000 rumor, that George McCon- 
naughey wanted $50,000 to change his vote for Television City. 

Mr, Lisoman. What was the date, please, again ? 

Mr. Sutton. I can’t place it definitely. 

Mr. Lisuman. Approximately. 

Mr. Surron. It was after the 12th of March of this year. It was 
subsequent to the time that we both had appeared before the grand 
jury. 

Mr. Lishman. When you were before the grand jury, were you 
questioned about the rumor? 

Mr. Surron. Well, I was before the grand jury prior to the time I 
saw Mr. Pierson. 

Mr. Lisuman. I withdraw that question. 

Mr. Surron. When I was before the grand jury I was questioned 
with regard to $20,000 to Hearst, sir. That was the basis of my ques- 
tioning. 

So far as I remember I don’t think the question of a $50,000 bribe for 
Television City was presented to me. 

Mr. Lisuman. Mr. Sutton, how long have you been a member of 
the Communications Bar? 

Mr. Surron. I was one of the four men who first met in my office to 
organize it in 1937 and I was its first secretary and president and have 
held every office therein except second vice president. 


Mr. LisumMan. You are well known in the Federal Communications 
Bar? 
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Mr. Surron. Ithinkso,sir. I have been its president. 

Mr. Lisuman. And if rumors had been prevalent concerning a mat- 
ter as serious as has been testified to here, would it not be likely that 
you would have heard this rumor before the time that you have testi~ 
fied ? 

Mr. Surron. I never heard any such rumor as that, sir. 

Mr. Lisuman. I did not ask that question. 

Would it not have been likely, in view of the fact that you were 
active in the field of the Communications Bar, that you would have 
heard of a rumor of this magnitude prior to the time that you have 
testified ? 

Mr. Surron. Oh, I think so,sir. Ithinkso. I think I should have 
heard of that. If it was all over town as many other rumors get to be, 
why usually they come to our attention sooner or later, sir. 

Mr. Lisoaan. Did Mr. McConnaughey say anything to you to in- 
dicate that he was on the side of Television City, Inc. ? 

Mr. Sutron. No, sir; and I would like to tell you exactly what Mr. 
McConnaughey and myself ever said about Television City. May I? 

Mr. LisuMaANn. Yes, sir. 

Mr. Sutton. The only time Mr. McConnaughey and myself, prior 
to July 1, 1957, ever said anything about Television City was in a 
conference held in my office, at which Mr. Bob L’Heureux was present 
and in which Mr. McConnaughey brought Mr. L’Heureux to my 
office, I think, for the first time. I can’t place the date definitely, but I 
am sure it was prior to April 15. We were talking as to plans. 

Mr. McConnaughey asked me, “George, what cases have you pend- 
ing —— the Commission that may come up for decision before July 
the 1st ?’ 

I said, “It’s possible one or two other cases that are in hearing status 
might reach that stage, but I think the only one that has passed 
exceptions and ready for oral argument is the Television City case.” 

He made no reply to me. I said nothing further about it. And 
from that day on or any other day, I guarded myself in every way 
never to mention anything to Mr. McConnaughey with regard to 
Television City. I say from that day on up to July 1, 1957. 

Mr. Lisuman. Did Mr. Reed ever nous with you at any time the 

ibility that Mr. McConnaughey might vote either for or against 
elevision City, Inc. ? 

Mr. Sutron. No, sir; no, sir. 

Mr. Lisuman. In connection with the suite of rooms that you have 
here in Washington, at the time when you had your first discussions 
with Mr. McConnaughey, what was the setup with regard to the 
space you then occupied? Was it being used to its fullest capacity, 
or did you have vacant space ? 

Mr. Sutron. No, sir. Rooms 1028 to rooms 1040 in the National 
—_ Building were in use by me and had been for, well, 20 years, 

guess. 

Mr. LisuMan. They were under lease to you? 

Mr, Sutton. Yes, sir; for 1 year. Some 2 to 3 years ago, I sup- 
pose—at least I can place it definitely—when the Wall Street Journal 
moved out of the rooms across the hall from me, I obtained a lease on 
three rooms. With the consent of the building manager, I sublet those 
rooms with a 60-day no return, 1039, 1041, 1043, I believe it is, sir, 
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but directly across the hall from me. Up until shortly before July 1, 
they were occupied under the sublease arrangement I have described, 

Mr. Lisuman. Was one of the purposes to be served by you in 
becoming associated with Mr. McConnaughey to take care of this 
excess space that you had under lease ? 

Mr. Surron. No, sir; but I will tell you why, if you want to knoyw, 

Mr. Lisuman. I am just asking for information. 

Mr. Surron. Yes, sir. I obtained these rooms because, frankly, I 
am not as young as I used to be. I would like some experienced 
association. I had no idea of Mr. McConnaughey or Mr. L’Heureux 
at the time I took those rooms. 

One of the difficulties with respect to entering into the arrange- 
ments with Mr. McConnaughey and Mr. L’Heureux with respect to 
the rooms was the fact that a 60-day notice had to be given to the 
tenants. I apprised Mr. McConnaughey of that in April some time, 
He called me some time in the latter part of April—I think it was 
after the 23d—and stated that he had notified the Commission and 
notified the President he didn’t want to be reappointed. 

Following that he told me, “George, go ahead and give the notice 
on the 60 days.” They were rented then, sir. “If our arrangements 
do not work out, I will personally repay you for any loss of rent you 
may have.” 

So that had nothing to do with it. I didn’t lose any rent or didn’t 
gain any rent by them coming in, sir. 

Mr. Lisuman. I have no more questions, Mr. Chairman. 

Mr. Wi1aMs. Do you have a question, Mr. Wolverton ? 

Mr. Wotverron. I have just two or three, Mr. Chairman. 

[ would like to direct your attention, Mr. Sutton, to the testimony 
that was given by Mr. Eckels before this committee on November 12 
of this year. 

Mr. Surron. Will you give me the page, sir? I have a copy of the 
transcript, too. 

Mr. Worverron. I am reading now from page 236. 

Mr. Sutrron. Yes, sir. 

Mr. Worverron. Mr. Eckels had telephoned that he had received 
a 1:30 call in the morning from Mr. Reed, and that on instructions 
he had gone to Washington, and it is not important, whether it was 
to put out a fire or some other purpose is not important, but he went 
on a very important mission to Washington and arrived here on June 
4, 1958. 

Mr. Surron. 1957, is that not right, sir? 

Mr. Wonverron. Mr. Lishman asked Mr. Eckels this question: 
“And what did you discuss with Mr. Sutton?” That refers to the 
trip he made to Washington ? 

Mr. Surron. That’s right. 

Mr. Wotverron. Mr. Eckels replied : 





One of the things we discussed was his going into partnership with Mr. 
McConnaughey. Another thing that we discussed was that we were not inter- 
ested in buying anybody’s vote in connection with the grant of the television 
construction permit. 

Another thing we discussed also was that his relationship with Television 
City, Inc. as counsel was terminated that day, and also with Allegheny Broad- 
casting Corp. 
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Did or did not Mr. Eckels so state to you in conversation on that 
day as he has testified here to have done ? 
r.Sutron. In one instance, the first sentence : 


One of the things we discussed was his going into partnership with Mr. 
McConnaughey— 
we did discuss that. 

Mr. Wotverton. That part of the statement then that he made 
jstrue ? , 

Mr. Sutron. True, sir. 

Another thing— 
and I am quoting his testimony— 


another thing that we discussed was that we were not interested in buying any- 
pody’s vote in connection with the grant of the television construction permit. 

At no time did Mr. Eckels, to my knowledge, use those exact words 
or say anything which meant the same thing to me. I have pre- 
viously testified, sir, that we did discuss the effect and what effect it 
might have on his case of my contemplated association with Mr. 
McConnaughey. 

In deference to Mr. Eckels, may I say, sir, that he manifested every 
interest that he possibly could in trying to determine whether there was 
any possibility of any of the money that they had paid me or would 
pay me in the future of ever going into Mr. McConnaughey’s hands, 
and I am sure that that statement is some form of paraphrasing by 
which he was conveying to me that they were not interested in any- 
thing that would reflect on them by money that would go into Mr. 
McConnaughey’s hands due to our association, so I think there the 
paraphrasing 1s correct. 

Mr. Wotverton. There will be some questions that I will go into 
but at this late hour for adjournment for the noon recess, I will with- 
hold that. However, I don’t want to see this meeting this morn- 
ing conclude without your making a statement with respect to the 
latter part of what I just read as stated by Mr. Eckels and which 
appears on page 236, to wit: 

Another thing we discussed also was his relationship with Television City, 
Inc., as counsel was terminated that day, and also with Allegheny Broadcasting 
Corp. 

Mr. Surron. At no time during that conversation did Mr. Eckels 
discuss with me the termination of my relation as counsel with either 
Television City or Allegheny Broadcasting Co., and, when I offered 
to get out of the case if there were objection, he said, “No, it might 
create a furor,” or words to that effect, sir. 

Mr. Wotverton. Well, that is a very plain denial of the truth of 
the statement that was made by Mr. Eckels under oath before this 
committee. 

Mr. Surron. Mr. Wolverton, may I make one statement, sir, to 
you? 

Mr. Wotverton. Just answer. Is that not true ? 

Mr. Sutron. I have denied that we discussed anything about the 
termination of my services. We did not discuss it. But I want to 
call your attention particularly, sir 
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Mr. Wotverton. Now wait. You say you didn’t discuss it and J 
assume maybe this question is a little bit pointed, but let’s just tie it 
right down. He says: 

Another thing we discussed also was that his relationship of Television City, 
Inc., as counsel was terminated that day, and also with Allegheny Broadcasting 
Corp. 

Your answer to that is that it was not terminated ; is that right ? 

Mr. Surron. My answer to that, sir, is it was not discussed and it 
was not terminated. 

Mr. Wotverton. Now I will goahead a little bit further. Mr. Lish- 
man then said: 


Did you give him the reasons for the termination? 
Mr. Eckels replied : 


I can’t recall all the details of the conversation, but I presume that I told him 
that the circumstances were such that we just could not afford to have him 
continue as counsel when he was going into partnership with a Commissioner 
whose vote might be involved in the granting of the construction permit. 

Is that true or not? 

Mr. Surron. Mr. Wolverton, that is not true. I did not discuss 
that matter and I call your attention, if I may, please, sir, to the two 
statements; first, the last statement of Mr. Eckels on page 236. Mr. 
Eckels does no say he terminated my services or that he told me he did, 

Mr. Wotverton. You say he has not testified to that? 

Mr. Surron. He has not testified any place that I can find, sir. 

Mr. Wotverton. We will find out what he meant when he said what 
I just read. 

Mr. Surron. That is a conclusionary remark. He didn’t testify he 
told me that my services were terminated, and at the top of page 237 
he says: “But I presume that I told him.” 

He hasn’t testified yet that he told me so far as I can see, sir, and I 
don’t know that. I have read this record two or three times since, sir. 
There are some conclusionary statements to be drawn that that was 
the result of it, but those are not admissible statements, sir, with re- 
spect to what transpired in a conversation, in a court. 

Mr. Wotverton. I will not argue with you. 

Mr. Sutrron. I don’t want to argue with you. 

Mr. Wotverton. However, to me this is a very definite statement 
upon the part of Mr. Eckels. As I have said, we will call him back 
to the stand and make sure about this. 

Another thing we discussed, also, was his relationship with Television City, 
Inc., as counsel was terminated that day. 

That is pretty positive language. 

Mr. Sutton. It is, sir. 

Mr. Wotverton (reading) : 


And also with the Allegheny Broadcasting Corp. 


I do not get where you can draw out of that that he didn’t say your 
services were terminated. There is a lot more, Mr. Chairman, that I 
will refer to later in the testimony relating to this, but I won’t take 
any further time with it now. I just wanted to apprise the witness 
of what I understand Mr. Eckels had said. 
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If there is any misunderstanding as to what Mr. Eckels meant by 
that testimony, he is available, and I assume he will be recalled to the 
witness stand, and then there will be no doubt about it. 

Mr. Sutron. That’s right, sir. 

Mr. Wotvertron. Mr. Chairman, if it is in accord with your plans, I 
would suggest that right at this moment we put Mr. Eckels back on 
the stand and examine him on this one particular, on this termination 
of services. 

I have in mind further examination of Mr. Sutton about the dis- 
cussion that is alleged to have taken place with respect to an alleged 
price, but I will not go into that with Mr. Sutton at this time, nor 
would I want to take the time at this moment to go into it with Mr. 
Eckels, but as to this one question of termination, the issue is becoming 
very clearly defined, in my opinion, and I think it would probably be 
best to do it right now if you have a willingness to continue a few 
minutes. 

Mr. Wixt1aMs. Mr. Sutton, we will permit you to stand aside and 
will request that you make yourself available this afternoon, if 
convenient. 

Mr. Surron. All right. 

Mr. Wiiu1aMs. In compliance with the request made by Mr. Wol- 
verton, would you resume the stand, Mr. Eckels? 


TESTIMONY OF LEE W. ECKELS, SECRETARY OF TELEVISION 
CITY, INC.—Resumed 


Mr. Ecxets. I have been sworn. 

Mr. Wiu1ams. I presume that the interrogation will be limited in 
the interest of time to the one issue which was mentioned by Mr. 
Wolverton. 

The Chair will recognize Mr. Wolverton. 

Mr. Wotverron. Mr. Eckels, so that there be no misunderstanding, 
you consider yourself under oath as a continuation of the oath you 
took the day before yesterday ? 

Mr. Ecxets. I do. 

Mr. Wotverton. If I remember the situation correctly, it was this: 
That on the morning of June 4, at 1:30 in the morning, you received 
a call from Mr. Reed that brought to your attention certain matters 
that seemed of great importance, as a result of which he requested 
you to go to Washington with reference to the matter, that you 
came to Washington the following morning, had an interview, first, 
with Mr. Pearson, and then with Mr. Sutton, and during the conversa- 
tion with Mr. Sutton, according to the testimony that you gave before 
us on November 12, you stated in answer to Mr. Lishman, who asked 
this question : 

And what did you discuss with Mr. Sutton? 

Mr. Eckets. One of the things we discussed was his going into partnership 
with Mr. McConnaughey. Another thing that we discussed was that we were not 
interested in buying anybody’s vote in connection with the grant of the tele- 
vision construction permit. 

Another thing we discussed also was that his relationship with Television City, 


sn as counsel was terminated that day, and also with Allegheny Broadcasting 
rp. 
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Directing your attention to the latter paragraphs of that statement 
referring to the termination of Mr. Sutton as your counsel in the case 
then before the Commission, as well as the Allegheny Broadcasting 
Corp., did you or did you not terminate his services on that day? 

Mr. Ecxets. I did terminate his services on that day. 

Mr. Wotverron. I beg your pardon ? 

Mr. Ecxets. I did terminate his services on that day. 

Mr. Wotverton. Will you tell us the conversation that you base 
your statement on that his services were terminated ? 

Mr. Ecxets. I can’t recall the words that were used, but I thought 
I made it very, very clear that the relationship was ended, that he 
could not represent us any more. 

Mr. Woxverton. Now, you have been in the room and you have 
heard the testimony of Mr. Sutton that at no time has he received any 
word from you or anybody else indicating that his services were 
terminated, and you say in answer to that that you have definitely 
told him that his services were terminated on the occasion of this 
discussion on the day of June 4? 

Mr. Ecxets. I did. 

Mr. Wotverron. That is all I have at this time, Mr. Chairman, 
There are many questions in connection with it that I will want to go 
into later, but because of the hour at which we have now arrived, I will 
withhold that. 

However, I did want to nail down this one question as to whether 
there was disagreement between you and Mr. Sutton as to whether his 
services were terminated or not, and whether you had given a definite 
statement to that effect to him, and you have stated that you did. 

Mr. Ecxets. Yes, sir. 

Mr. Wotverton. Mr. Eckels, you stated that you couldn’t recall 
the exact conversation. 

Mr. Ecxets. That is correct. 

Mr. Witurams. However, was it made unmistakably clear by you 
to Mr. Sutton that his services had been so terminated ? 

Mr. Ecxets. I believe it was and I intended it to be so understood. 

Mr. WitiiaMs. Did you advise Mr. Pearson of that ? 

Mr. Ecxets. Yes. 

Mr. Writxiams. When was that done? 

Mr. Ecxets, I think later in the afternoon. 

Mr. Wituiams. On the same day ? 

Mr. Ecxets. Yes, sir. 

Mr. Wiratams. And you advised him by word of mouth, I presume? 

Mr. Ecxets. I believe I went to his office and told him and also, I 
believe I told Mr. Slaughter and possibly Mr. Peterson. 

Mr. Wru1aMs. Did you communicate further with Mr. Sutton sub- 
sequent to that time with respect to any matters concerning Allegheny 
Broadcasting or Television City ? 

Mr. Ecxets. I sent him a check to pay his last bill. 

Mr. Wittrams. Mr. Lishman, did you have any further questions! 

Mr. Lisuman. Just one question. 

On the day that, Mr. Eckels, on June 4, when you state you dis- 
charged Mr. Sutton, was it before the lunch you had with him, or 
after the lunch ? 
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Mr. Ecxets. I would say it was near the conclusion of the meeting. 
I believe we finished lunch, yes. 

Mr. LisuMan. You did it at the luncheon table? 

Mr. Ecxets. Well, we had a table brought in and the food was 
served in room 470, but I don’t recall whether we were sitting down 
at the table or not. There were several chairs in that room. 

Mr. Lisoman. What did Mr. Sutton say after you had notified him 
he was no longer to represent Television City or Allegheny ? 

Mr. Ecxets. I don’t think there was anything he could say. 

Mr. Lisuman. Did he not make any comment whatsoever ? 

Mr. Ecxkexs. I can’t recall what was said. 

Mr. LisumMan. Did he immediately leave ? 

Mr. Ecxers. Well, we were together, as I recall it, oh, for I’d say at 
least 2 hours, possibly longer. 

Mr. Lisuman. After the lunch? 

Mr. Ecxets. No, no, no. The whole conference lasted at least 2 
hours. 

Mr. Lisuman. And at what stage in the conference did you tell him 
that his services were terminated ? 

Mr. Ecxets. I think near the conclusion of the meeting. 

Mr. Lisuman. And he made no comment that you can recall? 

Mr. Ecxers. I can recall no comment that he made, no. 

Mr. Lisuman. Did Mr. Sutton ask you if he should turn his Tele- 
vision City papers over to an attorney of your choice? 

Mr. Ecxets. Not that I recall, and I did not ask him to. 

Mr. Lisuman. Was any discussion had whatsoever with respect to 
what would be done with the files of Television City and Allegheny 
that were in the possession of Mr. Sutton ? 

Mr. Ecxets. Well, I don’t recall that we had any discussion about 
what should be done with the files. I felt that there was no necessity 
todo anything about them. 

Mr. Lisoman. At what point in this meeting did you call Mr. Reed 
in Pittsburgh? 

Mr. Ecxtes. I think it was fairly near the beginning. 

Mr. Lisuman. And were you present in the room when Mr. Sut- 
ton talked on the phone with Mr. Reed ? 

Mr. Ecxets. I probably was, but I can’t assure you that I stayed in 
the same room all the time. The suite consists of a living room, three 
bedroms, two bathrooms, a pantry. 

Mr. Lisnman. Did Mr. Sutton tell you the substance of his talk 
with Mr. Reed ? 

Mr. Ecxetrs. I don’t know that he repeated it to me. I may very 
well have heard his side of the conversation. 

Mr. Lisrman. I mean subsequent to the phone call, did Mr. Sutton 
discuss what he had talked over with Mr. Reed on the telephone with 
you ¢ 

Mr. Ecxers. Not that I recall. 

Mr. Lisuman. And about what time did this conference break up? 

Mr. Ecxets. Oh, it was possibly half-past 2 or perhaps 3 o’clock. 

Mr. Lisnman. Is there one extension in that room for the telephone ? 

Mr. Ecxets. In the living room there is one telephone. Two of the 
bedrooms have telephones, whether on the same number or not, I don’t 
know. I don’t think they are. 





5230 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Lisuman. Who originated the call to Mr. Reed ? 

Mr. Ecxets. I think I probably placed the call. 

Mr. Lisuman. And then during the course of your conversation 
with Mr. Reed, did he ask you to put Mr. Sutton on the wire ? 

Mr. Ecxets. I believe that he either suggested it or I did. In any 
case, I am sure Mr. Sutton talked to Mr. Reed. 

Mr. LisomMan. What was the purpose of the suggestion made that 
Mr. Sutton should talk with Mr. Reed at that time ? 

Mr. Ecxets. Well, the principal problem involved was the arrange. 
ment under which he was forming an association of some kind with 
Mr. McConnaughey. 

Mr. Lisoman. Do you know whether or not during the course of 
that conversation between Mr. Sutton and Mr. Reed any mention was 
made of an alleged $50,000 solicitation on behalf of Mr. Me- 
Connaughey ? 

Mr. Ecxers. I do not think there was any reference made to that, 

Mr. Lisuman. I have no further questions at this time. 

Mr. Witx1ams. Do you have further questions? 

Mr. Wotverton. I will withhold mine until later. 

Mr. Witu1ams. Thank you very much, Mr. Eckels. 

Mr. Ecxets. I will be available. 

Mr. Witt1ams. Mr. Eckels, may I renew the request that you con- 
tinue to make yourself available. 

Mr. Ecxets. Yes. 

Mr. Witx1aMs. The committee will stand adjourned until 2 o'clock. 

(Whereupon, at 12:40 p.m., the committee adjourned until 2 p.m. 
this same day.) 

AFTERNOON SESSION 


Mr. Wuu1ams. The committee will resume its inquiry into the allo- 
cation of channel 4 in Pittsburgh. 

I believe the next witness is Mr. Warren Baker. Is that correct, 
Mr. Lishman ? 

Mr. LisomMan. Yes, sir. 

Mr. Witx1aMs. Do you want to call Mr. Baker? 

Mr. Lisoman. Yes, sir. 

Mr. Wriu1ams. Mr. Warren Baker, please. 

Will you be sworn, Mr. Baker ? 

Do you solemnly swear the testimony you are about to give this 
committee will be the truth, the whole truth and nothing but the 
truth, so help you God? 

Mr. Baxer. I do, sir. 

Mr. Wuu1ams. Will you identify yourself for the record, Mr. 
Baker ? 


TESTIMONY OF WARREN E. BAKER, ATTORNEY AT LAW, 
WASHINGTON, D.C. 


Mr. Baxer. My name is Warren E. Baker, I was formerly General 
Counsel of the Federal Communications Commission, I am a prac- 
ticing attorney in the city of Washington at the present time. _ 

I resigned from the Federal Communications Commission in the 
early part of September to take up the practice of law in this city. 

Mr. Wiriu1ams. Thank you, sir. 








a 


REGULATORY COMMISSIONS AND AGENCIES 5231 


Mr. Lishman ? 

Mr. Lisuman. Mr. Baker, do you have any statement that you wish 
to read into the record, or would you care to read your letter of October 
97 into the record ¢ 

Mr. Baker. Yes, I would, Mr. Lishman. 

On October 27, 1958, I addressed a letter to the chairman of this 
subcommittee, which reads as follows: 


Re Summary of investigation pertaining to FCC award of channel 4, Pittsburgh, 
Pa. 

Hon. OREN Hargis, 

Chairman, Legislative Oversight Committee, 

House of Representatives, Washington, D.C. 


Dear CONGRESSMAN Harris: I have read the above-entitled statement of the 
assistant chief investigator of your committee, placed in record of September 23, 
1958, and I respectfully request to include this letter in the record in response 
to statements, inferences and conclusions concerning me as General Counsel of 
the Federal Communications Commission, as found therein. 

In this investigator’s statement it is erroneously inferred that I might have 
directly or indirectly attempted to influence the Commission’s action in this 
ease and that I improperly advised or furnished information to counsel for one 
of the parties with respect to this case. The statement is predicated upon and 
proceeds upon an erroneous assumption that the General Counsel participates 
in the decisions of the Commission, advises the Commission thereon, and has 
access to the meetings in which the decisions as to adjudicatory matters are 
made. 

United States Code Annoated, title 47, section 409, paragraphs (c) (2) and (3) 
states as follows: 

“(2) In any case of adjudication (as defined in the Administrative Procedure 
Act) which has been designated for a hearing by the Commission, * * * no 
member of the Office of the General Counsel, * * * shall (except to the extent 
required for the disposition of ex parte matters as authorized by law) directly 
or indirectly make any additional presentation respecting such case” (to the 
Commission) “unless upon notice and opportunity for all parties to participate. 

“(3) No person or persons engaged in the performance of investigative or 
prosecuting functions for the Commission, or in any litigation before any court 
in any case arising under this chapter, shall advise, consult, or participate in 
any case of adjudication (as defined in the Administrative Procedure Act) which 
has been designated for a hearing by the Commission, except as a witness or 
counsel in public proceedings.” 

While I was General Counsel I scrupulously complied with both the letter 
and spirit of this statutory separation of functions in adjudicatory matters in 
general. Specifically, as to the Pittsburgh Channel 4 case which is the subject of 
the summary, I at no time consulted or discussed with or advised the Commis- 
sioners, their staff, or the staff of the Opinions and Review Office about the 
same, or made any contact with the Commissioners of the FCC about this pro- 
ceeding during the time such was in adjudicatory process. 

On the other hand, I did have contacts with parties in this and other cases 
which I believe were clearly proper. On general matters and procedures com- 
ing within the function of General Counsel on matters pending in the FCC, 
parties, attorneys, Congressmen, Senators, the press and the public are free to 
and do seek information from the General Counsel’s Office concerning both pro- 
cedure and statutory provisions relating to adjudicatory and nonadjudicatory 
matters. 

My discussions and contact with the interested counsel in this case fell within 
the category of duties of the General Counsel in such matters and involved no 
impropriety, special favor on my part, or disclosure of confidential information. 
As General Counsel I was called on briefly to give interested parties in the 
proceeding aid and advice in the expeditious procedural disposition of their 
matter, quite independent from functions of the Commission in arriving at 
decisions in the adjudicatory function. This is a practice that I consider both 
desirable and proper in the interest of litigants and the public. 

As I stated to the Assistant Chief Investigator, and I now repeat, there is no 
basis for any allegation or inference that at any time in this matter I talked 
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either directly or indirectly to Commissioners or persons on the staff of any 
Jommissioner, or the Office of Opinion and Review in respect of or to influence 
any decision. There was no contact with interested counsel in this case at any 
time or any place that involved any breach of the duties or restrictions placed 
on General Counsel, and any inference otherwise is unjustified. 

I would appreciate this letter being made part of the record of the hearings, 

Respectfully submitted. 

WARREN FE. Baker, 

Mr. Mack (presiding). Mr. Baker, you have read the letter into 
the record and the contents will show in the record. That is satis. 
factory to you, is it not? 

Mr. Baxer. Yes. 

Mr. Mack. Mr. Lishman. 

Mr. Lisuman. Mr. Baker, was Mr. Desvernine counsel of record in 
the channel 4 proceeding ? 

Mr. Baxer. Not tomy knowledge. 

Mr. Lisuman. Was Mr. Reed counsel of record ? 

Mr. Baker. Not tomy knowledge. 

Mr. Lisuman. Did you have contacts with Mr. Desvernine and Mr. 
Reed 

Mr. Baxer. Yes. 

Mr. LisumMan. Relating to the channel 4 matter ? 

Mr. Baxer. I did. 

Mr. LisumMan. Do you not feel that it is acting a little bit beyond 
the scope of the General Counsel’s duties to the Commission when 
Mr. Desvernine advises Mr. Reed that you, and I am quoting, “are 
watching it as he wants to move in as soon as the matter is before the 
Commission” and { am quoting from a letter of May 21, 1956, which 
was placed in the record yesterday, which is a letter addressed to 
Mr. Reed by Mr. Desvernine. 

Mr. Baxer. First of all, I would like to make it quite clear that 
[ never saw that letter until it was contained in the report of the 
Assistant Chief Investigator, filed in this case in the hearing in 
September of 1958. I donot consider that I am in any way responsible 
for what someone else characterizes or puts in a letter about something. 
[ am only responsible for the actions I take. 

I will be happy to discuss what actions I took which might have 
been referred to in this letter. 

Mr. Lisuman. Well, I will ask you, did you advise Mr. Desvernine 
that you were watching the situation and you were prepared to move 
in ¢ 

Mr. Baker. I did not. Inever said anything: 

Mr. Lisuman. In other words, any statement in the letter to that 
effect is incorrect ? 

Mr. Baxer. If I have read the letter correctly, the letter indicates 
Mr. Desvernine’s feelings of what I would like to do. I would like 
to give you exactly what factual basis there is for that letter. 

Mr. Desvernine called me on the phone. He asked me, since he 
was not counsel and would not be served with the matter, whether 
in the Television City case a petition for reopening the record had 
been filed by Television City. I said I would find out. 

I walked down the hall to the Docket Section, as any member of the 

ublic and the staff of the FCC could do, looked in the file in the 
ocket Section and there was no such a petition on the record. 
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[noted that the examiner had extended the time for exceptions. 

[returned to my office, called Mr. Desvernine, and so informed him. 
[said that I would keep an eye out since it would come across my desk 
and let him know when such a petition was filed. 

That was the extent of which I was watching anything. 

I might point out that every pleading that is filed in a docket comes 
across my desk and ultimately is placed in the file, since there are 
some 19 copies, and as a result I would normally, althougth it might 
be several days after it was filed, see any document when it was filed 
in the case. 

Mr. Lisoman. Did you ever ask Mr. Desvernine what he meant by 
the phrase that you “would move in as soon as the matter is before the 
Commission ?” 

Mr. Baxer. I asked Mr. Desvernine what he meant by that phrase 
after I saw it in the letter. I was able to talk to Mr. Desvernine a 
week or two after the testimony and this letter was placed in the 
record. 

He said he thought that I would be able, when the matter was dis- 
cussed as to timing, to assist in expediting the matter. 

Treminded him of the fact that I never was in the Commission meet- 
ing room and in no way participated even in these procedural matters, 
even though perhaps under the law I might. 

He therefore was mistaken in his impression as to what I could do. 
He certainly had no basis for believing that I would do something. 

Mr. Lisuman. Mr. Baker, are you familiar with the April 12, 1957, 
letter, addressed to you by Mr. Desvernine? 

Mr. Baxer. Yes, that letter I had in my file. 

Mr. Lisuman. Have you ever asked Mr. Desvernine why he under- 
took to try and arrange a meeting between you and Mr. Reed with re- 
spect to this Television City application? 

Mr. Baxer. Mr. Desvernine, as a friend of Mr. Reed, has on a num- 
ber of occasions called me or in some other way asked me whether I 
would see Mr. Reed. 

Mr. LispmMan. Have you seen him? 

Mr. Baxer. In this particular instance, in fact, I did see Mr. Reed. 

Mr. Lisoman. What have you discussed with Mr. Reed ? 

Mr. Baxer. Mr. Reed wanted to know how soon, in view of the 
length of time that this case had been pending, this case might be 
scheduled for oral argument. 

Unfortunately, I was unable to give him an answer simply because 
Ihave nothing to do with the scheduling of arguments. I merely 
pointed out that, considering the length of time it had been going and 
the fact that Mr. McConnaughey, as Chairman of the Commission, 
had testified before a number of committees on the Hill that he was 

ving to attempt to have all the hard-core cases in the television field 

ecided before the middle of the year, that it would be likely that this 
case would be set for oral argument at an early date. 

I did not believe, however, that it would be likely to be decided be- 
fore the summer recess. 

Mr. Lishman. Did you telephone to Mr. Reed at Miami? 

Mr. Baxer. Not to my knowledge. You might be interested in 
the circumstances. 
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Mr. LisuMan. Yes, sir. 

Mr. Baxer. I had been out of the city on business for the Commis. 
sion for some 10 days. This letter had been written in my absence 
and was on my desk when I got back. 

I think the first time I saw this was right in the afternoon on Mop. 
day. I will check the date that that would be. That would haye 
been April 14. 

Inasmuch as it was quite clear that Mr. Reed would be likely to 
be in Washington and calling me if he wanted to talk to me, I did 
not see any point, because I did not understand what I would ¢ajj 
Mr. Reed about. 

Now, this is the best of my recollection. 

As I informed Mr. Eastland when he asked me this question back 
in June, I said that I normally called people who asked me to cal] 
them on the telephone long distance and I receive a great number of 
those requests every week. As long as it is at their expense and not 
the Government’s, I am perfectly willing to let them use the tele- 
phone instead of coming to see me. 

I also informed him that, if he was interested in whether I called 
him, the best answer would be to check the telephone records. 

Mr. Lisuman. Are you familiar with the letter of February 93, 
1954, from Mr. Reed to Mr. Desvernine in which he states in part, 
“T greatly appreciate the information you got from Mr. Baker about 
the prospective date that we would receive our McFarland letter in 
relation to our TV application,” and saying also, “Tell Mr. Baker 
how greatly I appreciate his help.” 

Mr. Baxer. I had never seen that letter before. I did not know 
the letter existed. 

However, it does refer to a matter which, if you understand the 
system at the Federal Communications Commission, anyone could 
have done. 

Mr. Lisoman. Why is it that Mr. Reed, who had attorneys of record 
in this case, did not go to his attorneys of record for this so-called 
procedural information? Why should he go to you as General Coun- 
sel of the Commission ? 

Mr. Baxer. I haven’t the slightest idea why Mr. Reed or hundreds 
of other people choose to call up the General Counsel and ask for in- 
formation which they can obtain some other way. 

However, I do believe it is a function of mine to give out informa- 
tion unless there is a reason why I should not give information which 
is available, and I think Congressman Moss has so indicated. 

Mr, LisumMan. Were there hundreds of other people 

Mr. Baxer. Certainly. 

Mr. LisomMan. Just a moment—who had the same intimate rela- 
tionship which existed between you and Mr. Desvernine and appar- 
ently with Mr. Reed as disclosed by a whole series of letters and the 
contents thereof. 

Mr. Baxer. There are not hundreds of other people who have the 
same relationship which I have with Mr. Desvernine. There are a 
great number of people who have as close a relationship as I have with 
Mr. Reed. Heisa friend of a friend of mine. 
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Mr. Lisuman. Are there many people who take you on a plane 
trip to Pittsburgh and during the course of the trip discuss TV 
matters with you in which they have an interest ! 

Mr. Baxer. I am glad that you mentioned the plane trip because 
this is one of the areas in which I feel the investigator unfairly 
ignored putting in certain facts of record which he knew. 

First of all, this plane trip related to a trip I was taking on official 
business but not actually at the expense of the Commission. An 
invitation had been given to speak at a community antenna television 
association and the request was that they would pay the expenses. 

In order to conserve travel funds of the Commission, I took leave 
and made the trip at the expense of the community antenna television 

le. 

i fow days before I was going on this trip, Mr. Desvernine learned 
of it. I think we had lunch together. He informed me that he was 
going to Pittsburgh on that same day on the National Steel plane, 
that there was adequate space on it, and wondered if I wouldn’t 
accompany him. 

I did accompany him on such a trip and appropriately reduced the 
expense to the community antenna television association for the 
money which I saved thereby. 

The occurrence in which someone discussed with me about the 
application or the case is a mere matter that I happened to be around. 

That was not the purpose of the trip and your investigator knew 
it wasn’t. 

Furthermore, if anyone has any question about any of these facts 
all they need to do is look to the records of the FCC in which there 
is all the correspondence, and the memorandum which indicates that 
I was on leave and going at the expense of the community antenna 
television people it contained therein. 

Mr. Lisuman. Whereabouts did the subcommittee investigator 
state the purpose of this plane trip? 

Mr. Baxer. He did not state the purpose. The fact that he did 
not state it even though he knew it, in my opimion, conveys the wrong 
impression. 

Mr. Lisuman. What difference does the purpose of the trip have 
if in fact during the course of it you discussed TV matters with the 
principal in a case pending before the FCC ? 

Mr. Baxer. I am afraid that I do not understand how it makes 
any difference whether I discussed a case with a principal involved in 
an adjudicatory matter before the Commission because, as you know, 
I am not in a situation of making a decision. I am more in the 
nature of a district attorney rather than a judge. No one can claim 
that the same impropriety about discussing a case with a judge holds 
over when you are talking with a district attorney. 

Mr. Lisoman, Are you familiar with the letter of June 24, 1954, 
al Reed from Mr. Desvernine in which it states among other 
things : 


Ys ac recommend your running over to Washington to talk with Warren 
er— 


and skipping some material— 


Warren views the matter seriously. I hope I am not acting too mysteriously. 
You understand. 
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Now, why should you view seriously a matter which should be of 
concern to a private litigant ? 

Mr. Baxer. First of all, I want to make it quite clear that I never 
saw that letter until you read it this morning and I certainly am not 
responsible for what someone infers in letters to someone which J 
have not seen. 

The circumstances of this are perfectly explainable. 

First of all, I had not seen Mr. Desvernine for a substantial period 
of time. He had called several times to have lunch with me. I was 
busy before a committee in the Senate, the so-called Potter committee 
that was investigating the DHF-VHF problem. 

At luncheon Mr. Desvernine asked me what I had been doing that 
kept me so busy. 

I explained to him the kind of a hearing that was going on. He 
said, “I wonder if Mr. Reed might be interested in this?” 

I said, “I would assume so since one of the matters before this 
committee is whether he will recommend to the FCC whether all 
cities such as Pittsburgh that have only one VHF-TV operating but 
a number of UHF-TV’s operating should be deintermixed.” That 
was the extent of my conversation. How serious the matter was I 
haven’t any idea. 

It turned out that it was not serious and, as far as I know, I never 
had a discussion with Mr. Reed about this. 

Mr. Moutper. Mr. Chairman, may I interrupt counsel for just one 
question ? 

How does it happen that you did not read any of your mail that 
was addressed to you ? 

Mr. Baxer. Is that letter addressed to me? If it is, I have not 
heard so. 

Mr. Mouuper. The letter, a while ago you said, was addressed to 
you. 

Mr. Baxer. The only letter which I said was addressed to me in 
this whole stock of those that have been introduced is one of April 12, 
in 1957, and I explained the reason that I had not read this until the 
14th of April was because I was out of the city for over 10 days. 

Mr. Movutper. I was given the impression that your mail passed 
by you. 

Mr. Baxer. This other mail is private correspondence between Mr. 
Desvernine and Mr. Reed, a copy of which I never saw. 

Mr. Moutper. I see. 

Mr. Lisoman. Mr. Baker, who invited you to take the plane trip 
to Pittsburgh on June 4, 1957 ? 

Mr. Baxer. Mr. Desvernine. He invited me several days before 
that and I canceled my reservations, 

I heard Mr. Reed state that he invited me. He is mistaken. 

He undoubtedly recalls that he discussed it on the morning of June 
3 with Mr. Desvernine, but I had already accepted and had changed 
my reservations to do so. 

Mr. Lisuman. Now, during the course of that plane journey Mr. 
Reed was aboard and Mr. Desvernine, and who else was there? 

Mr. Baker. To the best of my recollection, Mr. Eckles, a Wolf, and 
I thought someone else that I do not know, besides my wife. 
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Mr. LisumaNn. Did you participate in any discussion during that 
trip concerning the 3-to-3 tie vote which had been reported from the 
Commission ¢ 

Mr. Baxer. I did not. The reason I know I did not is a very simple 
one. The plane happens to be a small Lockheed twin-engine which 
holds about 10 or 12 people. There is a pilot and copilot and two seats 
behind them in the forward part of the plane and ahead of the wing. 
Behind the wing there are a number of seats parallel. I sat in one of 
the seats behind the pilot. I happen to be a pilot and during the trip 
from Washington to Pittsburgh I exercised what I like to do whenever 
I can. 

I more or less did dummy navigation, helping check fuel computa- 
tions and other things, besides the fact that being that far up and close 
to the engines you could hardly discuss anything with anyone. I 
know I did not discuss the matter of the Commission’s case at that, 
time because I was doing this. I know when I first heard of a 3-to-3 
vote. 

Mr. Lisuman. When was that? 

Mr. Baxer. It was 2 or 3 hours later when I was having dinner with 
Mr. Desvernine, Mr. and Mrs. Reed, and my wife. 

It was the first I had ever heard even that there had been a meeting, 
let alone a split vote. 

Mr. Lisuman. During the course of that plane trip, did you hear 
any discussion of this alleged solicitation of a $50,000 bribe on behalf 
of Mr. McConnaughey ? 

Mr. Baxer. I not only did not hear any discussion of a $50,000 bribe 
or any kind of a bribe or offer of a bribe on that plane trip, but I never 
heard it until substantially after July 1. 

Mr. Lisuman. By “substantially after,’ how long after? 

Mr. Baxer. I would estimate 3 to 8 weeks. I cannot place it, but 
it was sometime in July or August, to the best of my recollection. 

Mr. Lisoman. Whom did you hear it from? 

Mr. Baxer. Actually, I heard it from a newspaperman—I mean, 
a member of the press. It was not a statement that someone had spe- 
cifically done something. It was in the form of a question. I was 
asked whether I had heard that the FBI was investigating Mr. Mc- 
Connaughey and asked whether—I mean the circumstances of the 
question were that there was some rumor that he had either been 
offered or accepted a bribe. That’s the first I ever heard of it. 

Mr. LishmMan. When did vou first hear the rumor that the Hearst. 
interests had been solicited to pay $20,000 a year over a period of 
years to Mr. McConnaughey in return for his vote ? 

Mr. Baxer. To the best of my knowledge, I had not heard it until 
when, before the grand jury, with respect to this and a number of 
other cases, I was asked if I had ever heard it. It was the first time I 
heard a rumor about a specific figure. 

Mr. Lisoman. Had you heard a rumor about something that didn’t 
contain a specific figure ? 

Mr. Baker. As I said before, the first inquiry I had was from a 
member of the press. 

Mr. Lisuman. That was in relation to the $50,000 ? 

Mr. Baker. No; I said it did not state $50,000. It was related some- 
thing like this: Did you know that the FBI is investigating former 





So RN i A nt te 


5238 REGULATORY COMMISSIONS AND AGENCIES 


Chairman McConnaughey allegedly on either soliciting or accepting 
a bribe in one of a number of cases? One which was mentioned was 
a Pittsburgh channel 4. I said I had not heard it. 

Mr. Listrman. Would you state the name of the gentleman of the 
press from whom you heard that ? 

Mr. Baxer. To the best of my knowledge it was Mr. Earl Abrams, 
Unfortunately, I do not hear as many rumors as other people, mostly 
because I am separated so far from the Commission. 

Mr. Lisuman. At this dinner in Pittsburgh with Mr. Reed, was 
there any discussion of either of these rumors ? 

Mr. Baxer. No, sir. 

Mr. Lisuman. Was there any discussion of the 3-to-3 vote ? 

Mr. Baxer. At sometime during the dinner I heard someone saying 
something about “The Commission is deadlocked. I wonder what 
that means?” I think Mr. Desvernine asked me, “What is the result 
when a Commission of six members votes 3-to-3?” I answered him 
that I had sometime before this rendered an official opinion to the 
Commission, which was a matter of record, stating that if six Com- 
missioners vote in a more-than-two-party hearing and an order is to 
be gotten out which either grants or denies any of the applicants, it 
will have to be by a majority of four; that it is not like the Supreme 
Court, where a tie vote results in the denial of everyone. 

This opinion has been referred to specifically in an opinion of the 
Commission in the /resno case, a number of months before this. As 
a result, I was giving information which was public knowledge, even 
though these gentlemen did not know it. 

Mr. Lisuman. Do you know Mr. Sutton ? 

Mr. Baxer. Yes, I know Mr. Sutton. 

Mr. Lisoman. Do you know that he had been attorney of record 
before ~_ Federal Communications Commission in this channel 4 
matter ¢ 

Mr. Baker. I was not aware of it for a substantial period of time, 
although I must confess I should have been, for the simple reason that 
his name was listed on the appearances before the hearing examiner, 
but unfortunately, as with many other details, you read the first 
name and you don’t go to the end of the line when there are five or six 
attorneys who have entered appearances for someone. 

Mr. Lisuman. Do you happen to know whether or not his name 
was ever removed as an attorney of record for Television City, Inc.? 

Mr. Baxer. I have no knowledge of that. The records of the Com- 
mission will have to speak for it. 

Mr. Lisuman. I have no further questions, Mr. Chairman. 

Mr. Mack. Mr. Moulder? 

Mr. Mover. I want to say to Mr. Baker, you think the provisions 
of the law disconnects you and places you so far away from the mem- 
bers of the Commission. Is that because of the statute that you 
mentioned, title 47, section 409 ? 

Mr. Baxer. Yes, sir. If your investigator has bothered or ever 
does bother to ask any Commissioner, he will find that I have never 
talked in any way about any case from the day in which an order went 
down that it was set for hearing until the matter had gone beyond 
final disposition by the Commission and either it was in court or had 
become final with two exceptions, and those two exceptions were in 
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situations in which the Commission concluded that I was permitted 
to give them ex parte advice, called me to the Commission on the 
specific matters, and they were given to them. 

They did not relate to the channel 4 in Pittsburgh case. If any- 
one has any question about whether I have ever talked to a Commis- 
sioner in any way about this case while it was in adjudication, I would 
respectfully request that they ask the Commissioners, the people who 
do have the votes, rather than depend upon some reading between 
the lines about what they think someone wrote in a letter to some- 
one else. 

Mr. Lisuman. Just a minute. Mr. Baker, you made much of the 
fact that you had confined all your relationships to the normal ones 
which are required by law and that you have only consulted with 
attorneys of record. 

Mr. Baker. I did not say attorneys of record. 

Mr. Lisuoman. With counsel. 

Mr. Baker. And parties. 

Mr. Lisuman. Or applicants. I didn’t hear the word “parties.” 
Was Mr. Desvernine a party ? 

Mr. Baker. No, he was not. 

Mr. Lisoman. Was he an attorney of record? 

Mr. Baxer. No, he was a friend of a party and a friend of mine, 
and also a member of the public. 

Mr. Lisuman. What kind of an implication do you think we should 
draw from these numerous letters of Mr. Desvernine, between him and 
Mr. Reed, indicating that whenever they are in trouble Mr. Desvernine 
would come to you for advice? What implication would you draw 
from such letters ¢ 

Mr. Baker. I would draw from it two things: One is Mr. Desver- 
nine knew very little about the Federal Communications Commission, 
and if he was going to say anything to Mr. Reed he would suggest 
that he talk to someone who did know it. 

Mr. Lisuman. Why doesn’t Mr. Reed talk to his own lawyers? 
Why does he have to go to you, as General Counsel for the Com- 
mission ? 

Mr. Baxer. As I have said, not only Mr. Reed, but a great number 
. sue who have lawyers of their own, have come to the General 

ounsel, 

Mr. Lishman. Then why did Mr. Reed go to Mr. Desvernine if he 
didn’t know anything about it? 

Mr. Baxer. I think because Mr. Desvernine was a friend of his and 
he thought it would be easier to get an appointment with me if he 
called through a friend. 

Mr. LisumMan. In other words, he went to Mr. Desvernine because 
Mr. Desvernine, in turn, was a friend of yours; is that correct? 

Mr. Baxer. I assume he did. Unfortunately, it would not have 
made any difference. If Mr. Reed had called me up as a perfect 
stranger I would have talked to him. I talked to hundreds of people 
who never saw me before in my life who told me they had a problem 
they wanted to talk about. 

Mr. Lisuman. That is beside the point. That isn’t what we are in- 
terested in. We are interested in the situation where Mr. Desvernine, 
who, according to the testimony, was apparently instrumental in get- 
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ting your appointment as Chief Counsel, repeatedly came to you on 
behalf of Mr. Reed in order to get advice and help concerning the 
television application of Mr. Reed. 

Now, I submit that that is far beyond the duties of a Chief Counse] 
to a Commission, to have such solicitous interest in the troubles of 
one applicant before it. 

Mr. Baxer. He came to me for information which he had a right 
to obtain from me. He did not get advice as to how to run his cage, 

Mr. Lisuman. I have no further questions. 

Mr. Mack. Mr. Moulder? 

Mr. Movtper. I was about to ask you, your discussion then with 
any member of the Commission has never been concerning the merits 
of any application? That is the way I understand you. 

Mr. Baxer. That is correct, and not only that; I have never even dis- 
cussed procedural aspects of any case with the two exceptions in which 
the Commission specifically asked me to. It is a very simple thing, 
We have a law which can be interpreted ; it is difficult to decide exactly 
where you could or could not take it. 

When I became General Counsel, I decided to be on the safe side. 
I would neither discuss the procedural nor the merits of any case 
except when I was specifically called for. I do not appear in the 
hearings and I do not appear before the Commission or in the meet- 
ings in which any adjudicatory matter is discussed. I do not even, 
or I did not even have any of the matters which were prepared any 
place in the Commission except matters of public record. 

Mr. Movutper. Have you any recommendation which you would like 
to make concerning any amendment to the law or change in the rules 
of procedure which would eliminate the possibility for ex parte in- 
fluence to be exercised on members of the Commission ? 

Mr. Baxer. No, I have not. Quite frankly, I have always been 
under the impression that you cannot legislate honesty. I think there 
is only one way, and that is to have Commissioners appointed who 
will not talk to people, who have sense enough to know what things 
they cannot talk to them about. I do not believe you can pass a law 
which is going to circumscribe them properly. 

Mr. Witu1aMs. Mr. O’Hara? 

Mr. O’Hara. Your view is that the Ten Commandments have been 
in existence for a long time and legislation hasn’t added much to 
them? Isthat about it? 

Mr. Baxer. That is correct. 

Mr. O’Hara. That is all I have, Mr. Chairman. 

Mr. Mack. Mr. Baker, I understand that Mr. Desvernine called 
you to attend a meeting which was held in his office with Mr. Reed 
and several other interested parties in the Pittsburgh case. 

Mr. Baxer. That is not quite correct, sir. 

Mr. Mack. I would appreciate it very much if you would state what 
the circumstances were. 

Mr. Baxer. Very well. I think, first of all, you must recognize I 
have known Mr. Desvernine socially for almost 7 years. I normally 
have lunch with him at least one every 2 or 3 months. Either he 
calls me and invites me to lunch or I call him and invite him to lunch. 
It is not a one-sided affair. 

Second, we have social relationship of our families. He and his 
wife have entertained me. My wife and I have entertained him 
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number of times. Now, on one occasion Mr. Desvernine asked me 
to have lunch with him and a few days later mentioned the fact over 
the phone that Mr. Reed was coming down and said would I mind 
Mr. Reed being at the luncheon, too. On that particular occasion we 
lunched at the Metropolitan Club. Mr. Reed asked me certain mat- 
ters with respect to the procedures in front of the Federal Communi- 
cations Commission. 

I told him what they were. He said that he also would like to 
know which of two courses of action he should follow in a proceeding. 
I told him that I felt that that particular matter was a decision which 
counsel had to make, that while I could provide information for him 
as to the rules and regulations, it was not my function to advise him 
as to which of several courses of action within those rules he could 
take, and he said, “All right, I will call my counsel. Would you mind 
stopping at Mr. Desvernine’s office so that he can be present ?” 

I said, “I certainly have no objection to that. I think it very advis- 
able.” He called Mr. Pierson and Mr. Pierson came over. The 
reason for my giving information with respect to this matter is very 
simple. I had just argued two cases in the court of appeals which 
related to this matter. 

We had received decisions which were somewhat ambiguous. I told 
him what I thought the rules required and, in fact, that is the occasion 
in which Mr. Reed and Mr. Pierson and myself were in Mr. Desver- 
nine’s office. Mr. Pierson has recited the facts as he knew them after 
he arrived. 

Mr. Movutper. Was that in connection with a death ? 

Mr. Baxer. That is correct. 

Mr. Mouvper. Mr. Wolf? 

Mr. Baxer. That is correct. There were several other meetings, 
one of which was in my office, in which Mr. Reed asked for informa- 
tion with respect to the procedural matters. 

Mr. Movutper. Then you did have a meeting in Mr. Desvernine’s 
office ? 

Mr. Baxer. That is correct; but he did not call me and ask me to 
come to his office. The actual facts were that we had a luncheon en- 
gagement and then went to his office when I felt it was necessary if 
any discussion was going to be had of a particular point that his 
counsel would have to make the discussion and I would not. 

Mr. WitutaMs. Then either Mr. Desvernine or Mr. Reed did invite 
you to this meeting in Mr. Desvernine’s office ? 

Mr. Baxer. Both of them suggested that it would be more con- 
venient, since the office was something like a half a block from where 
we were eating lunch, to stop there and meet Mr. Pierson rather than 
to go either to Mr. Pierson’s office or my office, which was three- 
quarters of a mile away. 

Mr. Mack. And this was concerning business which concerned the 
Federal Communications Commission ? 

Mr. Baxer. That is correct. 

Mr. Mack. Do you make a general practice of conducting business 
of the Federal Communications Commission in offices other than your 
own office ? 

Mr. Baxer. I discuss matters relating to the Federal Communica- 
tions Commission at my home, on the telephone, at luncheons, in the 
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evening, or wherever anyone asks me, if they ask me a question which 
I think I have a right to answer. 

As a result, I would say that a great number of times I have discussed 
matters outside of my office relating to the Federal Communications 
Commission, even in offices up here on Capitol Hill. 

Mr. Mack. Then you would say that it would be more normal to 
discuss your business some place other than your own office at the 
Federal Communications Commission ? 

Mr. Baxer. No; I would not. I would say that there is a big enough 
volume which I have to deal with that it seldom confines itself to a 
9 to 5 relationship. 

Therefore, a good portion of it, at least, is discussed at places out- 
side of the office. Not more customary, but it is customary enough. 

Mr. Mack. You understood that this meeting was during the 9 to 5 

eriod ? i 
S Mr. Baxer. That is right. This was at my lunch period. 

Mr. Mack. It wasa rather long lunch period. 

Mr. Baxer. I should say it started at my lunch period. 

Mr. Mack. Instead of returning to your own office, you went to Mr. 
Desvernine’s office ? 

Mr. Baxer. I thought that the matter would be disposed of quicker, 

Mr. Mack. Did you feel that other matters coming before you 
would be disposed of quicker in Mr. Desvernine’s office than could be 
disposed of in your own office? 

Mr. Baxer. This particular one, considering where we were, could 
be disposed of quicker in Mr. Desvernine’s office. 

Mr. Mack. What time was that meeting concluded ? 

Mr. Baxer. I don’t know; 2:30 or 3 o’clock, something like that. I 
am certain I called my office and told them where they could get in 
touch with me if they had something. 

Mr. Mack. Was this luncheon on Saturday ? 

Mr. Baxer. No, sir. It was some time during the week. I don’t 
think it was on a Saturday. 

Mr. Mack. I notice that in. the letter of April 5 that Mr. Desver- 
nine had lunch with you on Saturday. 

Mr. Baxer. It could have been. As you will find if you check the 
time records at the FCC, I worked an awful lot of Saturdays and part 
of Sundays. 

Mr. Mack. I am sure you are familiar with the letter of April 4, 
1954. 

Mr. Baxer. I have not seen it. It was placed in the record by ref- 
erence the other day, and I have never seen a copy of it. 

Mr. Mack. I will read the letter to you. It is in the record, and I 
thought you were familiar with it. 

Mr. Baxer. Certainly. 

Mr. Mack. Mr. Desvernine directed a letter to Mr. Earl Reed, and 
in this letter of April 4, 1954, said: 

I had lunch with Warren Baker Saturday. He told me to alert you that you 
would be receiving your 30-day notice now as soon as they received some addi- 
tional requested data from one of the applications. This will mean that your 
jhearing will be set for 30 days after notice and the calendar is up to date. 
Other applications can be filed within this 30 days. Then thereafter, as you 
know, the opening hearing is in the nature of a prehearing conference in which 


issues are defined and prescribed stipulations of as many facts as possible sought 
et cetera, so as to limit the scope of the hearing as much as practical. 
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So it appears that in each of these luncheon engagements you con- 
ducted business of the Federal Communications Commission. 

Mr. Baker. I would not say so. I have had a great number of 
luncheon engagements with Mr. Desvernine in which I never spoke 
about the FCC at all. 

Mr. Mack. It seems that on these two occasions that you very defi- 
nitely spoke of it. 

Mr. Seen I would not question the fact that on a great number 
of them Mr. Desvernine has asked mea question and I have answered it. 

Mr. Mack. So then most of your luncheons were not social but 
were business luncheons, is that correct? 

Mr. Baxer. I would not say so. I mean on those on which I invited 
Mr. Desvernine to have lunch with me I certainly would not have 
refused to answer a question merely because I was, so to speak, off 
duty. I have never considered I was off duty insofar as my waking 
time if someone asked me a question while I was working for the Gov- 
ernment. Since I had lunch on Saturday, it is obvious that I was 
downtown. The only reason I would have been downtown for lunch 
was that I had enough work at the office that I needed to be there 
Saturday. 

Mr. Mack. So you went to the luncheon from your office ? 

Mr. Baker. I must have. 

Mr. Mack. And you continued some of your work after the lunch- 
eon ? 

Mr. Baker. That is correct. 

Mr. Mack. So at the very least all of the luncheons that you had 
with Mr. Desvernine were a combination of business and social? 

Mr. Baker. I would not say that. I have said that I have taken 
him to lunch and he has taken me to lunch many times in which we 
never discussed anything about the FCC. 

Mr. Mack. Now, I would like to ask this ietanes While you were 
serving as General Counsel, did you normally meet in private offices 
elsewhere to discuss business concerning other applicants? 

Mr. Baker. I have been in a number of offices; other places where 
it was convenient, yes. Ona number of occasions on somewhat similar 
situations where I would be out some place and it would be more con- 
venient to stop at an office and discuss a matter than to go right back 
to my own office which would be quite a distance away and inconveni- 
ence someone else, I certainly did. 

Mr. Mack. I have another letter before me here concerning another 
dinner which must have also concerned business of the Federal Com- 
munications Commission, certainly this application. 

Mr. Desvernine in reporting to Mr. Reed on December 11, 1956, 
said in this letter, a very short letter: 


My Dear EArt: I had dinner with Warren Baker the other night and he told 
me to say to you that if you would like to chat with him before the hearing he 
would be glad to join us for dinner Sunday evening, December 16— 
so that I would infer from these communications that you did con- 
duct your business at these luncheon and dinner meetings almost as 
a standard practice and I believe that that was confirmed by my 
questioning of Mr. Desvernine the other day when he stated that he 
principally had held business meetings with you. 
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Mr. Baxer. I think we must have a little different idea of business, 
That is this. If I am out some place having lunch with someone 
and during the course of the conversation a man says, “By the way, 
what is the rule in front of the FCC on such and such,” I answer him, 
I don’t consider that I went to that luncheon on a business nature, 

However, I don’t believe that I should say, “I am sorry. I cannot 
answer a question,” simply because I am not in my office. The plain 
fact is that these letters relate to some question Mr. Desvernine asked 
me and I do not know the tone or why he has written his letters in 
this form back, other than to indicate that he was keeping track of 
what Mr. Reed was interested in. 

Mr. Mack. Are you still as friendly with Mr. Desvernine as you 
were ? 

Mr. Baxer. Well, let’s say I have had lunch with him at times since 
I left the Commission. 

Mr. Mack. You have what? 

Mr. Baxer. I have had Junch with him since I left the Commission, 
yes. 

Mr. Macx. You indicated a few minutes ago that you were very 
friendly, that Mr. Reed was a friend of a friend of yours and that 
there was a very close association between you and Mr. Desvernine. 

Mr. Baker. I said that I normally had lunch with him every couple 
of months, either he invited me 'to lunch or I invited him to lunch. 

I left the Commission on September 6. Under that schedule of 
association I would have had at least one lunch, which I have had 
with him. 

Mr. Mack. Well, you indicated he was a friend and I assumed he 
was a close friend. 

Mr. Baxer. That is right. I tried to indicate the kind of a friend 
he was, namely, that we had been acquainted about 7 years, that I 
invited him to lunch or he invited me to lunch about once every couple 
of months, and that two or three times a year we entertained each 
other and our wives. I don’t know how I can define a degree of 
friendship any better than that, sir. 

Mr. Mack. I was trying to establish whether this was a social rela- 
tionship or was this a business relationship and I thought that you 
were inferring that it was a social relationship and that he is a very 
close personal friend. 

Mr. Baxer. Well, I would put it this way: I have nothing to gain 
from Mr. Desvernine in a business sort of way and yet I take him to 
lunch. 

Now, this is my definition of a social arrangement. It is true, and 
I would not deny it, that I do not refuse to talk to a friend about 
business simply because he is a friend. 

Mr. Mack. Now, if you look at it from the other standpoint, does 
he have something to gain from you? 

Mr. Baxer. I assume so. 

Mr. Mack. I see. Then you assume that when he took you to lunch 
that he would make that as a business expense 4 

Mr. Baxer. I do not know about that. I have always assumed that 
it was a combination of business and friendship relationship inasmuch 
as he often asked me questions about things, many of which did not 
pertain to the FCC. 
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I haven’t the slightest idea of whether he charged these to business 

expense or not. I know I did not, because I wasn’t permitted to. 
fr. Mack. But you would assume that he would charge this up as 
a personal expense and not deduct it for tax purposes / 

Mr. Baker. I would not make an assumption simply because I have 
never considered that it was any of my affair of his business arrange- 
ments. 

Mr. Mack. That point never entered your mind whether this was 
being charged off as a business expense or whether it was just a per- 
sonal expense when he took you out to dinner ? 

Mr. Baxer. No, it did not, because so many times we never dis- 
cussed business. 

Mr. Mouuper. May I interrupt, Mr. Chairman ? 

In order to clarify the record on the statement that you made that 
he had something to gain from you, did you mean in connection with 
advice, legal procedures, and rules of procedure before the Commis- 
sion ? 

Mr. Baxer. As a person inside the Government whom he could call 
on the phone and ask a question about procedure, I certainly think 
he had something to gain. I don’t know whether he recognized it but 
the average person could get the same information. 

Mr. Moutprer. But you are not in position to make a decision ? 

Mr. Baker. I certainly am not. 

Mr. Moutper. As far as the granting of an application ? 

Mr. Baker. I have absolutely no influence on it. 

Mr. Mack. Then you also had lunch with Mr. Reed on occasion ? 

Mr. Baxer. Yes. 

Mr. Mack. You would assume that he charged this as a business 
expense 4 

Mr. Baxer. I don’t know as I ever gave it any consideration. I 
might point out that I have had luncheon with so many people in this 
industry that I have not been concerned about whether or not they 
charged the lunch toa business expense. 

Mr. Mack. Well, incidentally, this committee is very much interested 
in that because that has played a very important part in some of our 
past investigations as to how expenses were charged, whether they 
were charged as business expenses. 

Mr. Baxer. I am not saying it is not of concern to someone. I said 
is was not of concern to me. 

Mr. Mack. I just wanted to let you know that it was of some concern 
tome even in this case. 

I would like to inquire one more time. You say you have been 
acquainted with Mr. Desvernine for 7 years? 

Mr. Baker. Yes. 

Mr. Mack. And would you say that that acquaintance was prin- 
cipally business or social ? 

Mr. Baxer. I would say it was more social than business. 

Mr. Mack. But it is partially business? 

Mr. Baxer. From his standpoint I think it has been partially busi- 
ness. 

Mr. Mack. Well now, that relationship has continued ? 

Mr. Baxer. Yes. 
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Mr. Mack. And it is still principally social, as far as you are con. 
cerned ? 

Mr. Baxerr. As far as I can see it is entirely social at the moment. 

Mr. Mack. And he remains as good a friend today, I presume, as 
he was 7 years ago? 

Mr. Baxer. As far as I know; yes. 

Mr. Mack. In view of this, if he is still such a good friend and was 
such a good friend during all of this period and the period while 
this case was pending before the Federal Communications Commis- 
sion, 1 am wondering how you would explain why this letter inferred 
that you were acting improperly. 

Mr. Baxer. Which letter are we referring to, sir? 

Mr. Mack. I think you can pick up almost any one of them. In 
one instance Mr. Desvernine wrote to Mr. Reed saying in effect that 
you wanted to get on top of the case. 

Mr. Baker. Are you referring to a letter dated July 19, or May 21, 
I believe you said ? 

Mr. Mack. I would say in any of these letters—“I would recom- 
mend your running over to Washington to talk with Warren 
Baker”—in almost any of the letters that I have read here some ques- 
tion is raised as if you could swing some kind of a deal for Mr. Reed 
and I think that the letters reflect upon you. 

You do not agree with me at all. 

Mr. O’Hara. Mr. Chairman, I would like to say that I do not 
think that this witness is responsible for the form of letter that Mr. 
Desvernine may have written. 

Mr. Moutper. It would not be binding upon him. 

Mr. O’Hara. It certainly would not be binding upon Mr. Baker 
and I do not recall any of the letters that made such an inference. 

There may have been some language that was unfortunate, but I 
do not see how this witness could be responsible. 

Mr. Mack. I hope you understood my question which was, Were 
they as friendly today as they had been in the past if there was some 
question in Mr. Baker’s mind as to why Mr. Desvernine had indicated 
that Mr. Baker might be acting improperly ? 

Mr. Baxer. The only letter in which any one, in my opinion, could 
infer there might be a potential impropriety is the letter of May 21, 
1956. 

I must admit that, when I first saw this, I was a bit hot under the 
collar. 

Mr. Desvernine explained what he intended by that to the best of 
his recollection. Unfortunately, what he intended by that and what 
also could be inferred from it did not seem to be the same thing. 

He told me he thought he was talking about that I might be able, 
as a legal power, to expedite the matter before the Commission. 

Now, I am not going to debate whether or not arguing expedition 
before the Commission is a proper ex parte thing. All I can say is 
that I have never done it and to the best of my knowledge I never did 
anything which gave Mr. Desvernine the idea that I could. 


As to the other ones, I think that all of them merely suggest that, 


if Mr. Reed had something, he could come and talk to me about it 
with respect to the procedure. 
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I think you should recognize one thing here. In all the conver- 
sations I have had with Mr. Reed in this case, Mr. Reed never indi- 
cated that he had any doubt about who was going to win this case. 
He was as completely confident as every other applicant that I have 
always talked to. His whole concern was “How can we get this case 
decided ?” 

I can’t say that I don’t have some sympathy. When an applica- 
tion is filed in 1945 and doesn’t even get set for hearing until 1954, I 
can understand how someone is interested in expedition. 

I think when you look at the period of time this case took and all 
of the different steps in it, it was a long involved case in which every 
applicant was interested in expedition. The only thing Mr. Reed has 
ever talked to me about here was the procedures and the legal ways in 
which this case could be expedited to a final decision, and I submit that 
he and any other member of the public have the right to talk to the 

eneral counsel of an agency about such, because it is done. It is 
one by Members of Congress, the press, the parties, and lawyers and 
every one. 

I am probably the only person at the Federal Communications 
Commission that no one ever considered there was anything wrong 
about talking to. 

Mr. Mack. If I were in your position at the time and someone wrote 
letters like Mr. Desvernine has written, I think I would be somewhat 
ofiended and particularly I referred to the one where I said, “You 
would be on top of the case.” I wanted to correct that. It said, “He 
was watching it as he wants to move in as soon as the matter is before 
the Commission.” 

With all of these other letters written back and forth by Mr. Reed 
and Mr. Desvernine, thanking Mr. Baker for the information, and 
suggesting that he contact Mr. Baker, I would certainly have to go 
along with the staff in that it did raise some question. 

Mr. Baxer. Mr. Mack, it might be of significance that in a half a 
dozen of those instances or at least three of them in which someone 
suggested someone talking to me, they never did. 

Now, I don’t think that I can be responsible for suggestions that 
people make to someone else and someone says that if they had been 
carried through it would have been improper. What friendship Mr. 
Desvernine had for Mr. Reed was of his own, it was not of concern 
to me. 

I would have seen Mr. Reed on every occasion on which I saw him 
if a Congressman or a stranger called me and asked me to see him. 
I can’t see how it becomes wrong merely because a friend asked me to 
do what I would do for a stranger. 

Mr. Mack. I want to make very clear that I was not criticizing vou 
about what has been said about you, but I was of the impression that 
Mr. Desvernine was a very close friend of long standing and I would 
think that he would hesitate to make statements which were not true. 

Mr. Baxer. I think he has made statements which ean be inter- 
preted different than what he may have meant them. 

Mr. Mack. Now, how many of the other applicants or friends of 
other applicants contacted you to get similar information in this case? 
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Mr. Baxer. In this particular case, to the best of my knowledge 
two people with respect to other applicants discussed procedural mat. 
ters with me. 

Mr. Mack. Were they friends of yours? 

Mr. Baxer. I would not say that they were as close a friend as Mr. 
Desvernine was. They were a little more in the business acquaint- 
ance. 

Mr. Mack. None of them was an applicant? 

Mr. Baker. They represented applicants, yes. 

Mr. Mack. They were applicants? 

Mr. Baker. Yes. 

Mr. O’Hara. They were attorneys representing applicants? 

Mr. Baxer. Attorneys representing applicants. 

Mr. Mack. They were attorneys ? 

Mr. Baker. That is right, in this particular case. In other cases, 
many applicants have come and talked to me. 

Mr. Mack. Yes, I am talking about this particular case. 

Mr. Baxer. That is right. 

Mr. Mack. They were the attorneys of the other applicants? 

Mr. Baxer. That is right. 

Mr. Mack. Attorneys of record? 

Mr. Baxer. I assume so. They were from the firm of record. I 
would assume that they were attorneys of record. 

As I said, it was not important to me whether they were attorneys 
of record or not because I considered a member of the public had a 
right to the same information. 

Mr. Mack. And you also discussed this case with the attorneys of 
record ? 

Mr. Baxer. Yes. 

Mr. Mack. Well now, did the other two take you out to dinner or 
have lunch with you? 

Mr. Baxer. I had lunch with one of them, to my recollection. 

Mr. Mack. What was his name? 

Mr. Baxer. Andrew Haley. 

Mr. Mack. Andrew Haley? 

Mr. Baxer. Yes. 

Mr. Mack. And you did that on one occasion ? 

Mr. Baxer. Well, I have had lunch with Mr. Haley a number of 
times. I can only recall one time in which there was any mention 
of this case, though. 

Mr. Mack. Did you also call Mr. Dwight Doty on the telephone? 

Mr. Baxer. I have never, to the best of my knowledge, called Mr. 
Doty on the telephone. 

Mr. Mack. Did you talk to him about this case ? 

Mr. Baxer. No, I did not. The only time I had any contact with 
anyone from that firm in this case was Mr. Haley at lunch with Mr. 
Wollenberg. I think it was some time in late 1956. 

Mr. Mack. Now, I just want to ask you one final question about 
this. It seems that you have been engaged in the same practice that 
the Commissioners engaged in. That is, having private concerns pay 
your transportation. Is that correct? 

Mr. Baxer. I have on one occasion, when an invitation was made 
through the Commission for me to do something for the Commission 
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at the expense of an association, made a trip at their expense. I have 
reduced the amount of that expense when a friend gave me a lift on 
the way to that place by an appropriate amount to save them the 
money. 

Now, if you say they pay my transportation, if that is paying my 
transportation, you are correct. 

Mr. Mack. I wanted to ask you if on many occasions you accepted 
funds or accepted expenses from private concerns when you were 
doing business for the Federal Communications Commission. 

Mr. Baker. I have never to my knowledge, other than with respect 
to matters relating to something like this association in which case, 
under my interpretations of the Comptroller General’s ruling, so long 
as I was on leave it was perfectly satisfactory. 

Mr. Mack. The association was the Association of Broadcasters ? 

Mr. Baxer. No, I have never had any transportation paid by the 
Association of Broadcasters. 

Mr. Mack. This one occasion that you are talking about, then, is 
the occasion that you accepted transportation from National Steel? 

Mr. Baxer. This occasion in which I was making a trip to make 
a speech for Community Antenna Television Association who had 
agreed to pay the expenses in which I accepted transportation from 
National Steel since the plane was going. 

Mr. Mack. Are these two occasions or just one occasion ? 

Mr. Baxer. This is one occasion, but the fact is I was going to Pitts- 
burgh for a speech purpose at which someone had agreed to pay the 
expenses. 

Mr. Mack. This is the same occasion ? 

Mr. Baxer. That is right. There have been other occasions in 
which I have traveled at the expense of someone else. 

Mr. Mack. That is my question. 

Mr. Baker. All right. 

Mr. Mack. On several occasions you have traveled ? 

Mr. Baxer. On two occasions and, since you wish to bring them up, 
I would like to state them. 

Mr. Mack. I am just interested in knowing if that is a common 
practice as far as you were concerned to travel and be reimbursed for 
your expenses by organizations or individual companies who had 
business before the Federal Communications Commission. 

Mr. Baxer. I have traveled at the expense of associations. I have 
not traveled at the expense of any company that, to my knowledge, 
had business before the Communications Commission. 

Mr. Mack. Mr. Moulder. 

Mr. Moutper. Mr. Baker, with reference to title 47, section 409(c) 
(3) that you have cited in your statement 

Mr. Baker. 409(c) (3). 

Mr. Moutper. Paragraph (3). 

Mr. Baxer. Yes, sir. 

Mr. Mou.per (reading) : 





No person or persons engaged in the performance of investigative or prosecut- 
ing functions for the Commission, or in any litigation before any court— 


and so forth, did you construe that paragraph to apply only as to 
your relations with the Commission or does it apply with your advis- 
ing or consulting with other people? 
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I am just asking for your opinion. 

Mr. Baxer. It relates only to my relationship to the Commission, 

Mr. Moutper. To the Commission ? 

Mr. Baxer. Yes. That is, I am not permitted in any way to make 
a presentation or advice to the Commission except as counsel or wit- 
ness, and I have never done so. 

Mr. Macx. On this one occasion, I understood you to say that you 
were saving the Government money, is that correct ? 

Mr. Baxer. I was saving the Government money when I agreed to 
travel at the expense of the association, yes. 

Mr. Mack. On this occasion when you were on leave, is that correct? 

Mr. Baxer. Well, the reason I took leave is because, in examining 
Comptroller Generals’ opinions a number of years ago, I came to the 
conclusion there was a question as to whether or not you could receive 
your regular salary on official Government business while your ex- 
penses were being paid by someone else. Because I thought there 
was a question, even though I was not certain, everytime that I have 
done such a thing I have always taken annual leave so that there could 
be no question about it. 

Mr. Movunper. Going back to this paragraph, the reason is that 
upon first reading it you get the impression that by your relations 
with other parties you might be connected with proceedings before 
the Commission, that is applicants having applications before the 
Commission, but you made it very clear that that applies only with 
your relations to the Commission. 

Mr. Baxer. I am quite certain it does, sir. 

Mr. Movtper. It reads very clearly. Itsays: 

No person or persons engaged in the performance of investigative or prosecut- 
ing functions for the Commission, or in any litigation before any court in any 
ease arising under this chapter, shall advise, consult, or participate in any case 
of adjudication (as defined in the Administrative Procedure Act) which has 
been designated for a hearing by the Commission, except as a witness or counsel 
in public proceedings. 

Mr. Baker. That is right, sir. 

Mr. Moutper. You construe that that has no restrictions upon your 
advising any and every one that you wish to consult and advise? 

Mr. Baxer. I do not believe you are participating in a proceeding 
when you do not in some way make some presentation or take some 
step relating to the official matter or the judicial part of the body. 
I don’t think I am participating in a case down in court, for example, 
of someone asks me a question about it and I give them an answer. 

Mr. Moutper. Concerning procedure? 

Mr. Baxer. That is right. 

Mr. Moutper. Not touching upon the merits of a cause? 

Mr. Baxer. No. Well, I don’t believe I am participating even if I 
should give advice on the merits of the case. Unfortunately, I would 
not be in a position to do that simply because I don’t know the merits of 
the case. 

You see, my knowledge of a case in adjudication is gleaned solely 
from the records that come across my desk which are public pro- 
ceedings. I have never obtained copies of the transcript or bothered 
to look at the hearings except when I got to the place where I was 
defending them in court. 
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Mr. Mack. It also says “advise” and “consult,” as well as “partici- 


ate.” 

Mr. Baxer. We are talking about “with the Commission.” If you 
read this in the sense that it is written, it is a subpart of a separation 
of functions from the Commission. 

Mr. Moutper. It is entirely administrative. 

Mr. Baker. This is an additional requirement over and above the 
Administrative Procedure Act which is placed in the Communications 
Act under what was known as the McFarland amendments in 1952. 

You see, if I were solely under the Administrative Procedure Act 
and I were not trying cases before the Commission, I would be per- 
mitted to talk to them. In other words, the General Counsel of the 
Federal Communications Commission is even further separated from 
this agency than General Counsel of every other agency in the Gov- 
ernment. They can attend the meetings. They can advise their 
agency. 

And participate ? 

Mr. Baxer. As long as they have not participated in the trial. Prior 
tomy coming to the Commission, an amendment was placed in this 
act specifically designed to prevent the General Counsel and certain 
other staff members from having anything to do with the adjudicatory 
process before the Commission except on the record. 

Mr. O’Hara. That was the McFarland Act which this committee 
reported out. 

r. Baxer. That is correct, sir; a provision which, regardless of 
my views of its desirability, I have lived up to. 

Mr. Mack. Mr. O’Hara, have you any questions? 

Mr. O’Hara. That came about, I might say in a general way as I 
recall those hearings, because there was great complaint by parties 
and members of the bar that the staff was running the Commission 
and by reason of that fact it was the outgrowth of the McFarland 
Act, which became subsequently the law under which you served while 
you were acting as General Counsel, is that true ? 

Mr. Baker. That is correct. The bar generally jokes about the fact 
that I am probably the only lawyer in Washington who is never able 
to advise his client until after he is in court. 

Mr, O’Hara. That is when they appeal to the circuit court of ap- 
peals, is that right? 

Mr. Baxer. Correct. 

Mr. Mack. Mr. O’Hara, are you finished ? 

Mr, O’Hara. Yes, I am finished. 

Mr. Mack. Mr. Lishman, do you have any further questions? 

Mr. LisHman. I have no questions. 

Mr. Mack. Mr. Desvernine indicated the other day that you were 
actively considered as a Commissioner. 

Mr. Baxer. I am glad you brought that up. 

Mr. Mack. It did leave some question the other day. 

Mr. Baker. There is a statement that Mr. Desvernine was re- 
sponsible for my becoming General Counsel of the Commission that is 
inaccurate. 


Mr. Mack. I think the statement was made that Len Hall was 
responsible. 
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Mr. Baxer. Well, there is a statement in the Assistant Chief In- 
vestigator’s statement that Mr. Desvernine was responsible in some 
way for my coming with the Commission. 

Mr. Mack. I think he was responsible for you going to see Mr, Hall, 
or instrumental. I understand he was instrumental as you would 
have been instrumental under the circumstances. 

Mr. Baker. I wouldn’t want Eee to get the idea that the way 
to get appointed to something is to know a particular individual. J 
would like to make it quite clear that I obtained my appointment ina 
very simple manner. 

Six months before I ever heard there was a vacancy at the Fed- 
eral Communications Commission for General Counsel, my Congress- 
man, who was a friend of mine, started the processes to establish that 
I was a bona fide Republican as would be expected in the early part 
of 1953. <A file was sent over to the Republican National Com- 
mittee. 

I would just like to finish this. I heard I had been considered 
for a specific spot but was not granted it. I concluded I was about 
ready to leave the Government and so informed the man I was work- 
ing for, Mr. Ryan. 

A short time after that I received a telephone call from Mr. Hyde, 
who had apparently talked to Mr. Ryan, and he said he understood 
I was thinking of leaving my position and would I come over and 
talk to him. 

Mr. Hyde interviewed me. He had me be interviewed by Mr. 
Doerfer and Mr. Bartley. 

After the three interviews, he asked me whether I would be really 
interested in coming with the Commission and if I could obtain 
clearance from the Republican National Committee. I said if they 
were interested in me I thought it would be interesting enough to 
accept it and I was fairly certain I could obtain clearance. 

I called up the committee. Mr. Hyde was informed that they had 
a file on me. I was told by him that the Commission was going to 
appoint me in a couple of weeks. This all occurred before I ever 
heard from Mr. Desvernine that he had ever talked to Mr. Hall. 

To the best of my knowledge, it was an accomplished fact when Mr. 
Desvernine talked to Mr. Hall. I could not state for sure because, of 
course, no one knows the inner workings but this is the extent of my 
knowledge of how I was appointed to the general counselship. I was 
asked if I would be interested by the Chairman of that Commission. 

Mr. Mack. Thank you very kindly. My question, of course, was 
concerning an appointment as a Commissioner. 

Mr. Baxer. On several occasions I, as General Counsel, was al- 
legedly considered for an appointment as a Commissioner. Obviously, 
I never was. 

Mr. Mack. After you became Genera] Counsel ? 

Mr. Baxer. At one time, 6 months before I became General Counsel 
and before there was a vacancy for General Counsel, I had been in- 
formed I was being considered for appointment to a number of Com- 
missions, none of which appeared to develop. 

Mr. O'Hara. Will the gentleman yield ? 

Mr. Mack. Yes, sir. 
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Mr. O'Hara. From my personal experience of the past 6 years you 
are one of the rare persons who was a Republican that finally got an 
appointment. I say that as a Republican. . 

Mr. Baxer. Back in Indiana it is a little more difficult to change 
from one side to the other, sir. I was a Republican in 1936 and 1940 
and I still am. 

Mr. Macx. When you finally received the appointment you were 
cleared by the Republican National Committee? 

Mr. Baxer. I was so informed; yes. 

Mr. Mack. You never contacted the chairman of the national 
committee ? 

Mr. Baker. Certainly. I said that I called him when Mr. Hyde 
asked me whether I could obtain clearance. 

Mr. Mack. Thank you very kindly for your testimony. 

Is Mr. FitzGerald here? 

Mr. Surron. Mr. Mack, I am George Sutton. I would like to be 
excused if there is no chance to call me this afternoon, sir, and get back 
to my office for an hour or so before 6 o’clock. 

Mr. Mack. Yes. I think the program is to call you on Monday. 

Mr. Surron. I will be available. 

Mr. Mack. Mr. Lishman, is that correct? 

Mr. LisHMan. Yes, sir. 

Mr. Mack. You may be excused. 

Mr. Eckels may also be excused until Monday. Will you be sworn, 
Mr. FitzGerald? Do you solemnly swear the testimony you are about 


to give this committee will be the whole truth, and nothing but the 
truth, so help you God? 


TESTIMONY OF JOHN L. FitzGERALD, GENERAL COUNSEL, FEDERAL 
COMMUNICATIONS COMMISSION—Resumed 


Mr. FrrzGeraxp. I do. 
Mr. Mack. Mr. FitzGerald, you have no statement to make? You 


are just here to answer questions that the committee might have; is 
that correct ? 


Mr. FirzGrratp. That is true. 

Mr. Mack. Would you identify yourself for the record? 

Mr. FrrzGrraup. Yes. John L. FitzGerald. I am General Counsel 
for the Federal Communications Commission. 

Mr. Mack. When did you take over as General Counsel of the 
Federal Communications Commission ? 

Mr. FrrzGrratp. In September of 1958. 

Mr. Mack. Mr. Lishman, do you have some questions? 

Mr. Lisuman. Yes, sir. 

Mr. FitzGerald, what position did you hold with the Commission on 
June 3, 1957? 


Mr. FrrzGrravp. At that time I was Chief of the Office of Opinions 
and Review. 

Mr. Lisoman. And did you attend the oral argument’ before the 
Commission on June 3, 1957, in connection with the application for 
channel 4 in Pittsburgh ? 

Mr. FrrzGrratp. To the best of my recollection I did not. 
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Mr. Lisuman. Mr. FitzGerald, I would like to hand you, and this 
is an original document from the Commission files, an interofficg 
memorandum 45741 entitled “For Oral Argument, June 3, 1957,” to 
the Commission from the Office of Opinions and Review, and the suyb- 
ject is the i of Television City, Inc., et al. 

I ask you if you can identify this as such original document ? 

Mr. FirzGeraup. Yes, I do. 

Mr. Lisuman. Mr. Chairman, I understand the Commission must 
have this document returned to its files and we are faced with the 
problem that on this document are certain handwritten notations 
which have significance in this case, and since these penciled notations 
are very light it has been difficult to get a good photostat of them. 

I don’t know whether the Commission itself has been able to photo- 
stat this first page so that the notations are legible or not. I under- 
stood that you were trying to blow this thing up so that it could be 
read. 

Mr. FrrzGpraxp. I have here several typewritten copies. We are 
checking to see if we have photostats. 

Mr. Lisuoman. Do these typewritten copies transcribe the penciled 
notes that are on the upper right-hand corner of this document I just 
referred to? 

Mr. FirzGerautp. Yes. They are reproductions of that part of the 
document down through the substance of the subject matter; that is, 
preceding the text of it and including certain notes, part of the first 
page of the document you previously handed me. 

Mr. Lisuman. Thank you. 

Mr. Chairman, at this time I would like to have introduced into 
the record in lieu of the original document which has just. been 
described a photostatic copy furnished to us by the Commission of 
the pertinent portion of the first page which makes legible the penciled 
notations which I have just described. 

Mr. Mack. That will be received for the record. 

Mr. Lisuman. And in addition, for the sake of helping the official 
stenographer, I would also like to have included in the record a type 
written translation of these notes made by the Commission. 

Mr. Mack. It will be received for the record. 

Mr. FrrzGeratp. Mr. Chairman, may I speak to that for just a 
moment in one connection? At the right-hand corner of the p 
that has just been introduced into the record are three, I think, notes 
of my own which are an atempt at reproduction of some words of one 
Commissioner. 

I cannot verify that those are statements made, that they are faith- 
ful reproductions of what wassaid. I don’t believe them to be relevant 
to what is now before you, and since these notes are a little bit of a 
greater entry into the field of the internal deliberative process in an 
executive meeting of the Commission, I ask whether it would be ap- 
propriate and I would urge that the notes at the top for these reasons 
be obliterated. 

Mr. Macm, To the best of your knowledge, they are accurate; is that 
correct § 

Mr. FirzGerarp. Accurate as to what I put down. I can’t verify 
their accuracy as to thoughts expressed. For one thing, in an execu- 
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tive meeting of that kind I am not always, and frequently am not 
entirely, personally familiar with the case. Many aspects of it may 
come up and may be discussed. I ordinarily have an attorney with 
me who was the author of the summary of the evidence which has been 
previously introduced into the record and who is familiar with that 
record. 
I take down such notes as I can for future use, if they are, to me, but 
I cannot verify those notes as actually reproductions of thoughts 
expressed. 

fr. Mack. They were taken down to be used by yourself at a later 
date; is that correct ? 

Mr. FrrzGerraxp. Yes. 

Mr. Lisoman. Mr. Chairman, may I point out for the record that 
this original document concerning the confidential nature of which we 
have just been hearing was obtained by our investigator from the 
public files of the Commission ? 

Now, if the document was of such extreme confidentiality how did 
it get into the public file where we procured it? 

Mr. Mack. I didn’t understand that to be your objection. I under- 
stood that your objection was based on a question of whether they 
might not be entirely accurate. 

Mr. FrrzGeraup. That, Mr. Chairman, would probably fall within 
one of my objections, because Mr. Lishman is misinformed in what 
he has just said. It wasn’t in the public files of the Commission, Mr. 
Lishman. It is the nonpublic files from which it was obtained, as I 
recall. 

We made available to the committee the nonpublic files of the Com- 
mission, as well as the public files, and I am quite certain that a memo- 
randum of that kind would never appear in the public file. 

Mr. Lisuman. I would like to have Mr. Eastland describe just where 
he got this document so we will have the record straight. 

Mr. Macx. There seems to be some question, and I think if Mr. 
Eastland would clarify it we would like to hear from him. 

Mr. Lisuman. I would like to ask Mr. Eastland where he found this 
document. 


TESTIMONY OF OLIVER EASTLAND, ASSISTANT CHIEF INVESTIGA- 
TOR, SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT—Resumed 


Mr. Eastianp. The document was obtained from files that were 
located in room 1113 of the Federal Communications Building where 
a large number of files on various television matters had been placed 
for us to examine. 

I am not positive how the outside of the file was marked. There 
was nothing confidential stamped on the folder that we had there. 
When we brought it to the attention of Mr. FitzGerald and Mr. 
Smoot, I believe they were somewhat amazed that we had found this 
document in those files. 

Mr. Lisuman. Was it intermixed with other documents which were 
from public files ? 

Mr. Eastianp. As far as I know it was a public file. 


32090—59—pt. 13-23 
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TESTIMONY OF JOHN L. FitzGERALD, GENERAL COUNSEL, FEDERAL 
COMMUNICATIONS COMMISSION—Resumed 


Mr. FrrzGrrap. If I may state just a little bit more what is present, 
it is just a plain misunderstanding. I believe we made available to 
the staff of the committee the nonpublic files of the Commission and 
also the files of my own office, but the files made available of my own 
office were intended only to include the noninternal notes made within 
the judicial deliberations of the Commission. 

I say this only to show that two sets of files were probably made 
available to you, but the public records of the Commission are some- 
thing else. Those are the hearing records and the public files which 
are available to anyone on proper request. 

Mr. O’Hara. But the objection which you make goes to the pen- 
ciled notations which are in your handwriting, those which are not 
public files, but a part of your personal records? Is that what you 
mean, Mr. FitzGerald ? 

Mr. FrrzGerap. Yes. 

Mr. Mack. Is this document still classified as confidential ? 

Mr. FrrzGeraxp. This particular document ? 

Mr. Mack. Yes. 

Mr. FrrzGeraxp. It is not for public inspection. I will put it that 


way. 

Mr. Mack. If it is confidential, the Chair would certainly try to 
protect it, but if it is not classified as confidential and not classified 
material, then we would like to have it included in our record. Pres- 
ently, who would have access to this information ? 

Mr. FrrzGeratp. The persons who are supposed to have access to 
a printed memorandum of this kind and the notes are the Commis- 
sioners, their assistants, and someone working on this case in my own 
office. Those notes are even more private than that. Those were 
made for my own personal use in reviewing the drafting of the deci- 
sions of the Commission. 

I have only made, sir, my point to the notes at the top corner. I 
don’t make it as of any major consequence to the case. It is merely a 
matter of principle. 

Mr. Mack. You understand what the Chair would have todo. The 
Chair would have to terminate this public session and go into execu- 
tive session and he is very hesitant to do that. I have observed that 
there is no classification of this material, but I want to be extremely 
cautious about making public something that is classified. 

Mr. FrrzGrraup. Not classified in any security sense, sir. I am 
only speaking in terms of judicial deliberation, that’s all, quasi-judi- 
cial deliberation. 

Mr. Mack. The Chair wants to be extremely fair, but it seems to me 
that the notes were included on a document that is not classified as 
confidential and, therefore, I am inclined to rule that it should be in- 
cluded in the record at this point as requested by our counsel. 

Mr. O’Hara. May I ask a question of Mr. FitzGerald? 

Mr. Mack. Mr. O’Hara. 

Mr. O’Hara. Were these notes made by you during the oral argu- 
ment, or were you not present during the oral argument ? 
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Mr. FrrzGeraxp. I don’t believe I was present at the oral argument. 

Mr. O’Hara. Then it was your summary of what? Your notes 
dealt with your own observations. Whether they were correct as far 
as the Commission is concerned, you do not claim that they were ¢ 

Mr. FitzGerap. That is correct. 

Mr. O’Hara. They are merely your own notes as to your observa- 
tions after a study of the files or of the Commission oral argument ¢ 

Mr. FrrzGrraup. At a later date than the oral argument. My best 
recollection, as I thought it over in my own mind, is that these notes 
were made at a special meeting of the Commission on the 5th of 
June. 

Mr. Mack. They were made where? 

Mr. O’Hara. My point is, Mr. Chairman, that with that state- 
ment that they are not part of the files except as they are files of Mr. 
FitzGerald personally, f don’t think they are part of the Commission 
files. That. would be my viewpoint of the situation. Is that your 
point, Mr. FitzGerald ? ; , . 

Mr. FrrzGrravp. Yes; that is certainly one of my points. Then, 
you see, in the privacy of the Commission’s deliberations in this kind 
of case, when they are considering their instructions discussion of 
yarious kinds goes on and the Office of Opinions and Review repre- 
sentative who is there is there in pretty much the same capacity as a 
judge’s clerk. Be te 

He is present because it is going to be his duty to write the decision 
that may be instructed at that meeting. It is quite a confidential 
meeting. That’s the other part of it. 

Mr. Lisuman. Mr. Chairman, may I speak a word as to the rele- 
yancy of this paper ? 

Mr. Mack. Mr. Lishman, you may proceed. 

Mr. Lisuman. Apparently the laxity with which this document 
was kept in custody at the Commission may serve in some measure to 
explain how this so-called secret 3-3 tie vote got out by some mysteri- 
ous telephone call from the Commission, and that has been one of the 
matters that we have been inquiring into, as to who passed on word 
on June 3 of this 3-3 tie vote. 

Now it so happens that on this same document on the front page 
the record of that tie vote is shown and I think if we are going to have 
a document which relates to this matter, which was supposedly a 
matter that was not to be revealed to the public, but was, we should in 
all fairness have the entire page placed in the record. 

I don’t think that we should take part of the matter that is as- 
sumedly confidential and make it public and not make the public the 
entire material. This reveals how each Commissioner voted, which is 
extremely unusual. 

Mr. FrrzGrraup. Mr. Chairman, at no point did I raise any ques- 
tion with respect to what Mr. Lishman kan just been referring to 
about this so-called tie vote. Laxity? I don’t think so. We were in 
those days going through records and trying to write decisions. 

If in one out of many, many cases, 50 to 100 or 150 cases, 1 memo- 
randum got into a file which only your own committee staff has seen 
so far as I know, never into the public files, I would find it extremely 
difficult to understand why we should be charged with laxity or with 
any part in the distributing of an alleged 3-3 vote. 
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Mr. Lisuman. May I ask who had access to the files in the room in 
which this document was found by our investigators ? 

Mr. FirzGeraup. The persons having access to the files in that room 
were myself and the attorney in charge of reviewing drafts of tele- 
vision decisions. 

I state again I am only referring, and my objection runs because 
there has been some testimony on this matter earlier, Mr. Chairman— 
my question was only to certain notes at the right-hand part of the 
page at the top. 

Mr. O’Hara. Is the vote of the Commissioners on a matter of this 
kind confidential after the vote is taken? Is it privileged in the sense 
that it is not for disclosure ? 

Mr. FrrzGeravp. That is true. 

Mr. O’Hara. Generally, they are disclosed, aren’t they ? 

Mr. FrrzGrratp. The Commission has a practice where it arrives 
at a tentative vote with a majority to it, so that the staff can be directed 
to write something, write a decision, to then make a public announce- 
ment. 

If it simply comes to a tie vote, it is not supposed to be disclosed, 
If there is no vote taken at all, but some notes taken of impressions 
toward a vote, which I believe to be the case here, that is not even to 
be called a tie vote. 

Mr. Mack. I think we have resolved our difficulty here if it is agree- 
able with you, unless you have some further statement you want to 
make, 

Mr. FrrzGrrawp. I will just rest. I wanted my objection on princi- 
ple to be entered. 

Mr. Mack. Since there is some question, I am willing to take that 
before the full committee, and I have just reached an agreement with 
our chief counsel that there will be no reference made to the notes in 
the upper right-hand corner that, as I understood, you referred to, 
and that does not include the vote of the Commission. 

Mr. FrrzGeraup. May I speak to that, sir? 

Mr. Mack. All right. 

Mr. FirzGeraxp. I testified, when I was before the committee in 
September, that to the best of my recollection I did not remember a 

olled vote. Since that time I have attempted, checking here, check- 
ing there, to see if that recollection could be improved upon or any- 
thing of the kind. 

My best recollection is that this so-called tie vote is my understand- 
ing of remarks made which to me were indications of a vote. Ordi- 
narily, we have a minute clerk, and she was present at this meeting— 
I verified that—on June 5. She takes notes of a vote on the part of 
the Commission which will enable the writing of a decision; in other 
words, a majority vote. 

She will also take notes of a tie vote if it is a polled vote. I have 
this habit, and it is a personal habit formed over 4 years in this work. 
Whenever the Commission was deliberating in order to instruct the 
staff, as discussion occurred I started putting it down. 

I found it convenient to put such remarks as I made or such names 
as I made under applicants. My best recollection is that this was the 
ease here. I had the feeling that this was the way the case was being 
decided, but there was no vote taken that I can remember. 
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Mr. Mack. I think Mr. McConnoughey stated in testimony here 
that there was a vote taken. He stated one member of the Commis- 
sion was disqualified from voting and three voted for this party and 
three voted for another party, so he does refer to the vote taken. 

Mr. Lisuman. And he testified that there was a tie vote. 

Mr. Mack. Mr. FitzGerald, you have no objection to our proceed- 
ing, then; is that right ? 

Mr. FirzGerawp. Go right ahead, yes, sir. 

Mr. Mack. This statement will not be made part of the record at 
this point and the full committee will make that determination. 

Mr. Lisuman. As I understand it, Mr. Chairman, as a result of 
this discussion, for the time being there will not be disclosed in the 
record and no questions will be directed to the penciled notations in 
the extreme upper right-hand corner of the document which has al- 
ready been offered, and in view of that I would like to withdraw the 
blown-up photostatic copy and the typewritten translation at this 
time. 

Mr. Mack. Without objection, that will be done. 

Mr. Lisuman. Mr. FitzGerald, on this interoffice memorandum, 
which we have already identified, is it a fact that there are penciled 
notations beginning after the words “oral argument” on the right- 
hand side, “T'V City (Wolf)” and then underneath that title are the 
initials in handwriting M, B, H, three separate initials, each on a 
different line ? 

Mr. FrrzGerap. Yes. 

Mr. Lisuman. And to the right of the “TV City” heading is the 
heading in pencil “WCAE” and underneath that heading are the 
initials in pencil D, L, and CH;; is that correct ? 

Mr. FirzGeratp. Yes. 

Mr. Lisuman. Did you make those penciled notations ? 

Mr. FirzGerratp. Yes. 

Mr. Lisuman. Do you remember when you made those penciled 
notations ? 

Mr. FirzGrraup. My best recollection, and I ask the committee to 
stop me if they feel that I should not infer anything—this opens with 
a little line to the right of the second tabulation, appears June 13. I 
have checked with the minute section. The minute records show a 
special agenda of the Commission on June 5, that this matter was on 
that agenda for instruction on that date, June 5, that at that time the 
notations further show that this case was passed over to June 13. 

Now, on June 4 I signed a memorandum to the Commission, a two- 
line memorandum, requesting the Commission’s instructions at a spe- 
cial meeting of June 5. Between the fact—and I say parenthetically 
when you’ve worked through many, many, many records and many, 
many cases recollection isn’t perfect, but my best recollection is that 
a request for instructions was sent to the Commission on June 4, for a 
special agenda meeting on June 5, the regular meeting of the Com- 
mission that week falling on June 6, that at the meeting of June 5 the 
— clerk’s notations show this matter was passed to a meeting of 

une 13. 

I now come back to this document. On this document opposite the 
notations which I have just verified are made in my writing appears 
June 13. From the best recollection I have, I believe that these notes 
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were made on June 5, that at that meeting they decided the case would 
be passed over until June 13. 

Mr. Lisuman. Yes, sir. Under that heading “Television City 
Inc.” does the initial *M” stand for Commissioner Mack ? 3 

Mr. FirzGerap. Yes. 

Mr. Lasuman. And the initial “B.” Does that stand for Commis- 
sioner Bartley ? 

Mr. FirzGeraup. Yes. 

Mr. Lisuman. And the initial “H” stands for Commissioner Hyde! 

Mr. FrrzGeravp. Yes. 

Mr. Lisuman. Does that indicate that they were in favor of Televi- 
sion City, Inc. ? 

Mr. FrrzGeravp. Mr. Lishman, I don’t want to be technical again, 
but I just want to say again that within everything I have mentioned 
before, my impression from expressions made was that the inclina- 
tions shown at that meeting were that. 

Mr. Lisuman. Coming to the heading “WCAE” you have the 
initial “D.” Does that stand for Commissioner Doerfer ? 

Mr. FirzGerap. Yes. 

Mr. Lisnman. And the initial “L.” What Commissioner was that? 
Commissioner Lee ¢ 

Mr. FrrzGrratp. Commissioner Lee. 

Mr. Lisuman. And the “CH,” does that mean Chairman McCon- 
naughey ¢ 

Mr. FrrzGeraxp. Yes. 

Mr. Lisoman. And again is that to be interpreted as meaning those 
three Commissioners were voting in favor of WCAE? 

Mr. FrrzGeratp. No. I come back to the problem all over again. 
I don’t regard this as having been a vote. My recollection is that 
there wasn’t a vote. There were expressions of opinion which led 
me to believe that this was the preference of each of the Commis- 
sioners at that time, but I cannot remember a vote having been taken. 

Mr. Lisuman. Mr. FitzGerald, since you were last here, we have 
had testimony that on the afternoon of June 3 news was received from 
the Commission that this matter had ended in a 3-to-3 tie vote. 

Mr. O’Hara. Mr. Lishman, I do not know whether it was received 
from the Commission. 

Mr. Lisoman. Was received. 

Now, do you have any knowledge as to any person other than your- 
self who had access to this paper? According to you these notations 
were not in existence on June 3. 

Mr. FirzGerarp. To the best of my recollection, yes. I have ex- 
plained why I think so. 

Mr. Lisuman. I will rephrase my question. 

Do you know of anyone who attended the oral argument on June 
3, 1957, who might have tabulated an informal vote on that day? 

Mr. FrrzGrraip. No. I don’t know that there was any kind of a 
meeting at which such a vote would have been tabulated or discussed. 
I just don’t have any knowledge of it. 

I say again an oral argument was held on June the 3d, beginning 
at about 10 o'clock in the morning. It was a long argument. There 
were five parties and the Commission’s Broadcast Bureau. It ran 
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into the noon hour. That afternoon the Commission went into a 
microwave hearing. 

On June 4 I sent a memorandum requesting instructions to a meet- 
ing of June 5. That is just all the recollection I have on it. I do 
not mean on the whole subject, but I mean to these 2 or 3 days. 

Mr. O'Hara. May Lask a question, Mr. Lishman ? 

Mr. LisHMan. Yes. 

Mr. O’Hara. Mr. FitzGerald, after the oral arguments before the 
Commission, do the Commissioners then meet secretly and discuss the 
merits of the arguments and there express among themselves, privately 
with themselves, how they feel oftentimes about a contested matter 
before the Commission such as this ? 

Mr. FirzGrratp. They have done that. They have done that at 
times. 

Mr. O’Hara. Do you know whether that was done in this case ? 

Mr. FrrzGrravp. I donot know. 

Mr. O’Hara. However, that would be a private conference solely 
with the Commissioners present. Is that the situation ? 

Mr. FirzGerap. To the best of my knowledge, if it did occur, it 
would have been. 

Mr. O’Hara. I mean is it the practice and custom when they do 
hold these Commission conferences immediately following an argu- 
ment, such as the courts often do, appellate court, to then disclose at 
least to one another how they feel as to the merits of the contestants? 

Mr. FrrzGrrartp. Yes. To the contestants, did you say ? 

Mr. O’Hara. I mean of the contestants, not to the contestants. 

Mr. FirzGerraup. Yes; they could deliberate just as a court would, 
and they have. 

Mr. O'Hara. But you were not present at the oral argument or any 
conference between the Commissioners on June 3? 

Mr. FrrzGrraxp. I don’t believe so. I have no recollection of it. 

Mr. Lisoman. Do you know whether they did have such an informal 
meeting after the argument on June 3? 

Mr. FirzGeraxup. No; I don’t. 

Mr. Lisuman. Have you in any other case made similar penciled 
notations to that found in this matter ? 

Mr. FrrzGrraxp. I imagine I have. I make them either on sepa- 
rate pages or on the oral argument transcript. 

Mr. Lishman, it depends on what I have in front of me. 

Mr. Lisuman. Have you ever, in any other matter, noted, let us 
say, the informal vote of the Commissioners prior to a formal vote 
on which a record is made? 

Mr. FrrzGrrarp. I have recorded comments. When the case goes 
over, the comments may change at the next meeting. I may record 
what looks to be a vote coming up, expressions that indicate to me 
that certain Commissioners favor this applicant or that applicant. 
That case may go over. It is just asa court. The deliberation takes 
place back and forth. 

My method was to attempt to preserve, as far as I could, recollec- 
tions of what was said about any applicant in the course of their 
deliberations. Not always were my own notes accurate. It depended 
upon my knowledge of the record. 
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Mr. Lisuman. And would these notes be intended to be of assistance 

to you in the preparation of the opinion ? 
r. FrrzGmurabp. Yes. 

Mr. Lisuman. When did you first hear the news that a tie vote had 
been taken on June 3, 1957, by the Commission ? 

Mr. FrrzGeratp. Would you repeat that ? 

Mr. Lisuman. When did you first hear that it was publicly known 
that there had been this tie vote ? 

Mr. FirzGeraup. AsaJune3 tie vote? 

Mr. Lisuman. Yes, sir. 

Mr. FrrzGeravp. I don’t know that I ever heard that there was 
such a vote. I have heard that there are allegations of that kind, 
and I don’t want to keep being technical, but I have never regarded 
this as a vote. I was present for this, so if in those terms you are 
using the word “vote” in these terms, I was present for this, so J 
heard right there. 

Mr: Mack. Do I understand that you maintain there was never a 
vote taken on this? 

Mr. FrrzGrraxp. To the best of my recollection. 

Mr. Mack. The Chairman of the Commission then differs with you, 
then ; does he not ? 

Mr. FrrzGerraxp. I beg your pardon ? 

Mr. Mack. I said the Chnlcaes of the Commission seems to think 
that there was a vote taken. 

Mr. FirzGrratp. He may. I can’t speak to his testimony, if he 
has so testified. I only say that when I have gone through, let us 
say, a thousand or two thousand matters in several years, I can’t say 
what happens at any one time unless I have a firm recollection or 
firm notes, and these aren’t. 

Mr. O’Hara. Mr. FitzGerald, when was there, to your knowledge, 
any final disposition of this matter where there was a vote taken! 
Do you have any knowledge that such a vote was taken or was it 
the fact that it was a stalemate and no instructions were ever given to 
you to write this decision ? 

Mr. FrrzGeratp. No instructions were ever given to us to write a 
decision. I don’t have my own knowledge and I find nothing in the 
Commission’s notations, the minute clerk’s notations, to indicate an 
poll was ever taken. In other words, it was a case discussed, as 
think, on this day, June 5, of the special agenda, passed over to June 
13. There might have been discussions then, and it was passed over 
to June 20. It was passed over from there to June 27, and then 
passed over a month. 

The only instruction our office ever received was on, I think, July 
25, to do something. 

Mr. O’Hara. What were your instructions on that ? 

Mr. FrrzGerautp. That was to prepare an order granting the Pitts- 
burgh channel 4 to Television City, as a result of a petition that had 
been filed. 

Mr. O’Hara. That was after the agreement between the parties 
had been consummated, where Television City was to get the license! 
Is that the situation ? 

Mr. FrrzGerarp. That’s right. 
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Mr. Lisuman. Mr. FitzGerald, am I correct in understanding you 
to testify that, to the best of your recollection, these penciled nota- 
tions with the initials that have just been read were made'by you at 
aspecial meeting of the Commission on June 5, 1957 ¢ 

Mr. FirzGeraup. That’s my best recollection ; yes. 

Mr. Lisoman. Was that a morning meeting or an afternoon meet- 
ing; do you recall ? ; 

r. FrrzGrravp. It was a morning meeting. 

Mr. Lisuman. I would like to call your attention to the fact that 
although you have Commissioner Doerfer listed as voting for WCAE, 
the official minutes of the special meeting for Wednesday, June 5, 
1957, show he was not present, and I would like to have you explain, 
if you can, please. This is a photostatic copy that I am showing you 
of the notations of the special meeting of June 5, showing the attend- 
ance of the Commissioners, which shows that Commissioner Doerfer 
was not present on that day. 

Mr. FrrzGeravp. I read from what you have handed me, and I see 
his name on it as present. 

Mr. LisumMan. June 5? 

Mr. FrrzGeraxp. June 5,9 :30 a.m. 

Mr. Lisuman. I stand corrected on that. 

There were no notations here which left out Commissioner Doerfer. 

Mr. Mack. I would like to interrupt, please. 

Mr. FitzGerald, the Chairman of the Commission must have been 
rather certain that a vote had been taken. 

According to the testimony, the chairman of this committee asked: 
“Did they get the award?” And Mr. McConnaughey said, “Well, 
it was a split decision and they merged.” And then the chairman 
asked: “Was that the decision of the applicants?” Mr. McCon- 
naughey comes back and says, “Both.” 

Then splits the vote. One member of the Commission was dis- 

ualified from voting. Three voted for this party. Three voted 
for another party, and those two parties merged. 

From that Iwould conclude that a vote was taken at some time. 

Mr. FrrzGrraxp. I think probably it gets back in some measure to 
technicalities. My impression, at the time I listed the names in cate- 
gories under each of these two applicants, was that those were the 
views of the Commission. I keep saying that because the word has 
its own meaning; the word “action” tes its own meaning under our 
act. I couldn’t tell if this case kept being passed over what the 
actual vote of the Commission woukE te at a time later when a pollin 
was taken and perhaps affirmative action one way or another coeid 
have been authorized competitively. 

Mr. O’Hara. And it is also true, as Mr. McConnaughey so testified, 
they had been considering discussions which may have immediately 
followed the oral argument, while there might not have been tech- 
nically a vote taken, that the Commissioners expressed their divided 
views on these applications. Is not that situation also a ossibility ? 

Mr. FirzGeratp. Or it is quite possible he would remember the dis- 
cussion as, in his opinion, a true reflection of what a vote might be, 
and that is, in my best recollection, June 5. I just don’t know and 


don’t remember a meeting after that argument, and I wasn’t at the 
argument. 
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It is difficult to testify affirmatively on exactly what happened that 
long ago. There are one or two things that make me believe I was 
not at the argument. I know one of my men was there. I don’t get 
to too many of them, and I don’t remember being at that particular 
argument. 

Then, as I said, and maybe I should emphasize, I feel there would 
be less reason for my having written a memorandum on June 4, re- 
questing instructions, to the Commission to a special meeting being 
called at which this case would be deliberated. 

The sequence of that makes me feel I was not at any meeting on 
June 3. It makes me somewhat feel that there wasn’t a meeting on 
June 3 because ordinarily you would speak to the Chairman as the 
administrative officer when you went to put an item on a special meet- 
ing, and that was June 5. 

Mr. Lisuman. Mr. FitzGerald, when an interoffice communication 
memorandum of the type shown here, this one for oral argument of 
June 3, 1957, to the Commission, is prepared, to whom is it presented? 

Mr. FirzGrraup. That is given to the minutes clerk. Is that the 
oral argument you have? 

Mr. Lisuman. Yes, sir; this is June 3. 

Mr. FirzGreraup. No; that is simply sent to the Commissioners 
themselves and their legal and engineering assistants. 

Mr. Lisuman. About how many people would have copies of a 
document of this kind ? 

Mr. FrrzGerraup. Well, assuming each Commissioner has 2 as- 
sistants, 7 Commissioners, it would be about 21 there, and the man 
who was writing this oral argument memorandum would have his 
copy, I would have a copy, and there might. be a couple of spares. 

Mr. Lisoman. Now, after you made the penciled notations on this 
paper, including that on the upper right-hand corner about which we 
are not asking any questions, alas did you do with it? Do you have 
a special locked file where you keep these papers ? 

Mr. FrrzGeratp. No, They are kept in a book for me. I don’t 
have a special locked file. I do do this: My door is locked when I am 
not there. 

Mr. Lisuman. Are they left on your desk in your office? 

Mr. FrrzGeratp. They sometimes get into the working file of the 
case in our office. Ordinarily, I think my memorandum doesn’t, but 
sometimes, because I work very closely with the men who are prepar- 
ing these big decisions, I might hand him my copy if he didn’t have 
his and it could easily get into the working file in our office, which was 
this. 

We had exceptions from every party. We had the replies. We had 
the initial decision, the supplemental initial decision in this case too, 
and such notes as either one of us had taken, the pleadings of the 
parties, and it was the working file. 

Mr. Laisuman. Approximately how many persons would have access 
to the working file containing notations such as are found on this 

aper ? 

: Mr. FrrzGrraup. Well, I assume the people who could have access 
to it would be the person working on the case, the originator, the re- 
viewing attorney in charge of these television cases, and myself, That 
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would be a norm. My secretary might be a transmitter for it. You 
are talking about my copy ! 

Mr. Lisoman. Yes, sir; and I am inquiring because you were not 
quite certain. You believe it was on the 5th that these notations were 
made, but in view of the fact that the news of the tie vote got out on 
the 3d, I am trying to find out who might have had access to the 
information that was shown here on June 3 and—let us assume that 
these notations were made on the 3d. Approximately how many 

ople would have had access to this document with these notations 
which certainly would indicate a tie vote? 

Mr. FirzGeraxp. I would say that would be the limit of it, what I 
have said. 

Mr. Lisuman. Three people? 

Mr. FrrzGerautp. Normally; but, on the other hand, I can’t swear 
to whether it was on the top of a desk when somebody might come in 
or something of the kind, as of a year and a half ago. My best recol- 
lection is that these notes are of that June 5 meeting. 

Mr. Lispman. Why do you prefer the June 5 date for the making 
of these notes? Is it because you do not remember being present at 
the June 3 meeting ? 

Mr. FrrzGeravp. Well, it is for this reason: I can only remember 
one meeting in the Chairman’s office in this case. I can remember that 
we were trying to get this case out before the Commission went on 
recess. 

Now, in this special agenda containing the request for instruction 
on this particular case, following two dates after the oral argument 
that was held in the case, and so requested by our memorandum, just 
makes me feel that that was the date on which the notes were taken. 

Mr. LisuMan. I have no further questions. 

Mr. Macr. Do you have anything further, Mr. Lishman? 

Mr. Lisuman. I have nothing further, 

Mr. Mack. Mr. O’Hara. 

Mr. O'Hara. I have no further questions. 

Mr. Mack. I just want to state again, Mr. FitzGerald, that it does 
seem rather clear in the mind of the Chairman that a vote was taken, 
and he goes so far as to state that one man disqualified himself and 
three members voted one way and three members voted the other. It 
seems to be rather definite in his mind that the vote was taken on this 
date. 

Mr. FrrzGeratp. I am testifying to a long way back. My impres- 
sion at that time was that the preferences of the six Commissioners 
who are participating were these. I am only saying that I cannot 
say that a vote,assuch, wastaken. That isall. 

Mr. Mack. The point I was making is that the Commissioner very 
clearly established, at least in his mind, that a vote had been taken 
and one had disqualified himself and three had voted one way and three 
had voted another way. The Chair would like to say again that this 
notation in the right-hand corner has been withheld pending the deci- 
sion of the entire subcommittee and for that reason we do not release 
that portion of it until after next Monday. 

Mr. FrrzGrratp. May I say one thing just before I leave? There 
was possibly no intention behind the question, but I recall that Mr. 
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Lishman asked why I preferred the date of June 5. I am here on the 
stand. I am trying to testify the best I can to past recollection. [ 
have tried to make that past recollection. I only remember the one 
meeting in the Chairman’s office. I think, if there had been two, if I 
knew of two, I might wonder if I had been at one on June the 3d,_i I 
but I don’t remember the two, and, for the other reasons, those are my | 
recollections. : 

Mr. Mack. I cannot speak for our chief counsel, but I understood 
him to state that this information was available to quite a few indi- ) 
viduals and several applicants on the night of June 3, and, if I recall 
correctly, the former Deane Counsel stated a few minutes ago that 
he had information on the night of June the 3d that a tie vote had been 
taken at the Commission. 

I am quite certain that our counsel had that in mind when he 
referred to the date of June the 5th, and I am sure he was not reflect- 
ing upon you. | 

{r. FrrzGeravp. I am trying to give my best memory. 1 

Mr. Lisuman. I want to assure Mr. FitzGerald that I was not re- 

flecting on his memory or his truthfulness, but we have testimony 


(Whereupon, at 5:30 p.m., the committee adjourned, to reconvene 
at 10 a.m., Monday, November 17, 1958.) 


here that on the evening of June the 3d news of a tie vote was dissemi- F 
nated to several interested parties. ( 

We are just trying to do the best we can to find out where that =| F 
information came from. 

According to Mr. FitzGerald’s testimony, he was not present on the I 
3d and therefore knew nothing of the tie vote on the 3d and, obviously, C 
under those conditions, it would not have come from him. 

Mr. FrrzGeratp. I would like to affirmatively testify that no such I 
thing came from me, nor at any time in the case. k 

Mr. Mack. Thank you, Mr. FitzGerald, for your appearance, 

Mr. FrrzGeratp. Thank you. 

Mr. Mack. If it is convenient, we would like to hear from Mr. . 
L’Heureux on Monday morning. x 

The committee will stand adjourned until Monday morning. : 
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AGENCIES 


FRIDAY, NOVEMBER 14, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 2 p.m., in room 
1334 New House Office Building, Som John Bell Williams presiding. 

Present: Representatives Williams, Mack, Moulder, and O’Hara. 

Also present: Jerome K. Kuykendall, Chairman of the Federal 
Power Commission; Frederick Stueck, Vice Chairman; William R. 
Connole, Commissioner; Arthur Kline, Commissioner; John B. 
Hussey, Commissioner; Henry R. Domers, Executive Director; 
Robert L. Russell, Assistant General Counsel; Car] T. Kallina, Chief 
Bureau of Rates and Gas Certificates; Olof W. Nelson, Assistant 
Chief Bureau of Rates and Gas Certificates. 

Robert W. Lishman, counsel to the subcommittee; Francis X. Mc- 
Laughlin, staff attorney; Herman Beasley, of the committee staff; and 
R. W. Martin, administrative assistant. 

Mr. WituiaMs. The committee will be in order. 

This afternoon at the outset the committee will hear representatives 
of the Federal Power Commission as previously scheduled. Follow- 
ing the conclusion of their testimony, we will resume our hearing on 
the allocation of channel 4, Pittsburgh, Federal Communications Com- 
mission. 

The purpose of the hearing this afternoon is to determine whether 
or not the Federal Power Commission has for the past 16 years mis- 
construed its statutory authority in the issuance of a number of tem- 
porary certificates to natural gas pipeline companies. Time did not 
permit a study by the staff of the issuance of such certificates to inde- 
pendent producers, a relatively recent development that resulted from 
the Supreme Court 1954 decision in the Phillips case. The temporary 
certificates studied by the staff authorized over $600 million worth of 
construction. 

In 1942 the Natural Gas Act of 1988 was amended. Among the 
amendments in that year was an addition to section 7(c) which author- 
ized the FPC— 


pending the determination of an application— 
for a certificate of public convenience and necessity to— 


issue a temporary certificate in cases of emergency, to assure maintenance of 
adequate service or to serve particular customers, without notice or hearing— 


Although notice or hearing is not required for a temporary certifi- 
cate, it is mandatory for a permanent certificate. 
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“Without notice or hearing” obviously denies the right of others to 
make known their needs or objections. Since many of the tempora 
certificates included in the staff study authorized multimillion-dollar 
construction projects, it is folly to think that the Federal Power Com- 
mission would, and it has never, ordered the destruction of such proj- 
ects. Therefore, if a temporary certificate is granted, a permanent 
certificate is just about certain to follow. 

The statutory language of this 1942 amendment clearly indicates 
that the temporary certificates were to be issued, “pending the deter- 
mination of an application for a certificate,” only for emergencies 
to either (a) assure the maintenance of adequate service or (4) to 
serve particular customers. 

The legislative history shows that the Congress authorized the 
FPC to issue temporary certificates only for such emergencies that 
could be corrected by a “comparatively minor extension of the existing 
facilities.” Although there is always the exception, it is not easy to 
think of a million-dollar expansion as either (1) minor or (2) of an 
emergency nature. Such expenditures are not usually for emergencies 
since successful business corporations are for the most part very care- 
ful and deliberate when planning million-dollar expansion programs, 
Therefore, the Commission’s error has been due to the recognition of 
a type of emergency that goes beyond the intent of Congress. 

Our staff has called to the attention of the subcommittee that the 
legislative history refers to the amendment authorizing temporary 
certificates as being one “primarily to provide for emergency inter- 
connections of pipelines which are sometimes necessary to make it 
possible to maintain adequate service in cases of extraordinary peak 
demands, breakdowns, and so forth.” 

That being so, the present and past Commissions have acted ultra 
vires in the issuance of many of the temporary certificates by virtue of 
the size and cost of the construction that has been authorized. It is 
true that many of these cases involved emergencies, but we must bear 
in mind that the 1942 eongressional intent was concerned not with all 
emergencies, but only with emergencies of a certain type. 

That the FPC has been, at least, by inference, aware of this activity 
as being beyond the scope of their statutory power is evident by the 
annual repetition of a legislative recommendation made by the Com- 
mission since 1951. This legislative recommendation seeks to enlarge 
FPC’s authority to grant temporary certificates in cases of emergen- 
cies. 

The staff has also advised the subcommittee that the FPC began to 
exceed their authority in 1942 because of the very understandable 
defense needs of World War IT which began 6 days after the House 
passed the amendments on December 1, 1941. 

Ex parte contacts, if any, were not a part of the study by the staff 
since the staff felt that the statutory language explicitly authorizing 
the issuance of temporary certificates “without notice or hearing” 
necessarily recognized that an adversary-type procedure involving 
notice and hearing was not feasible in emergency situations, 

The committee is pleased to welcome back our friend Mr. Kuyken- 
dall of the Federal Power Commission. 

I believe, Mr. Kuykendall, that you have already testified once 
before this committee under oath? 
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Mr. KuyKenbatu. Yes, I have. 

Mr. Witu1ams. And for the sake of the record, it will be understood 
that this is a continuation of that testimony and that you are still 
under oath. 

Before recognizing you to present your statement, I believe Mr. 
Lishman has some material that he would like to go into the record. 

Mr. Lisoman. I would like to have included in the record a letter 
dated November 13, 1958, from the Federal Power Commission to the 
subcommittee, which is in response to the subcommittee’s letter of 
September 25, 1958. 

Mr. Wriu1aMs. Without objection, that will be included in the 
record. 

(The letters referred to are as follows :) 


SEPTEMBER 25, 1958. 
Hon. JEROME K. KUYKENDALL, 


Chairman, Federal Power Commission, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: In compliance with the mandate of the House of Repre- 
sentatives, the Special Subcommittee on Legislative Oversight is, among other 
things, interested in obtaining information concerning the effects of judicial 
decisions on those statutes administered by the independent regulatory agencies. 
Therefore, I request that you submit by November 1, 1958, the following data: 

1. A list of the court decisions and a brief summary of each, wherein 
the courts have held that the Federal Power Commission was in error in its 
interpretation of the intent of Congress. Please also indicate whether or 
not there has been any subsequent court decision that differs from the initial 
eourt decision and whether or not there has been any subsequent legislative 
recommendations or legislative action concerning the matter involved. 

2. A list of any Federal Power Commission quasi-judicial decisions or 
rule changes that reflect a different agency concept of congressional intent 
from that which existed in previous decisions or rules. Please include a 
brief explanation of each instance. 

3. A list of any rules or regulations which have been overturned by the 
courts and the reasons therefor. 

4. The extent to which the General Counsel of the Federal Power Com- 
mission exercises superior authority over the recommendations and decisions 
of other heads of divisions and bureaus within the agency. Also please advise 
the subcommittee if the General Counsel of your agency has the final decision 
as to whether or not the staff may except to an examiner’s decision. State 
what means a bureau or division head has to present his views to the Federal 
Power Commission. 

Should you have any questions in this matter, please contact Mr. Francis X. 
McLaughlin, an attorney with the subcommittee staff. 

Your cooperation is appreciated. 

Sincerely, 

OREN Harris, Chairman. 


FEDERAL POWER COMMISSION, 
Washington, D. C., November 13, 1958. 
Hon. Oren Harris, 
Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 

Deak CHAIRMAN Harris: The following information is being supplied in re- 
sponse to your letter of September 25, 1958: 

1. A list of the court decisions and a brief summary of each, wherein the courts 
have held that the Federal Power Commission was in error in its interpreta- 
tion of the intent of Congress. Please also indicate whether: or not there has 
been any subsequent court decision that differs from the initial court decision 
and whether or not there has been any subsequent legislative recommendations 
or legislative action concerning the matter involved. 








5270 REGULATORY COMMISSIONS AND AGENCIES 


Alabama Power Co. v. McNinch (94 F. 2d 601, 616) : In determining the actual 
legitimate original cost of a licensed project under section 4(b) of the Federa] 
Power Act, the FPC should have allowed the cost to the licensee of a water 
right, the development of which would have flooded out site of licensee's project. 

Alabama Power Co. v. F.P.C. (136 F. 2d 929): In determining the actyg) 
legitimate original cost of a licensed project under section 4(b) of the Federg) 
Power Act, the value of project lands owned by the licensee at the time license 
was issued should be based not merely on their value as agricultural lands byt 
upon what the licensee might have had to pay for them in condemnation 
proceedings. 

Appalachian Electric Power Co. v. F.P.C. (218 F. 2d 773) : In determining the 
actual legitimate original cost of a licensed hydroelectric project under section 
4(b) of the Federal Power Act the Commission should have allowed as a part 
of such cost the litigation expenses incurred by the licensee in an unsuccessfy] 
effort to avoid obtaining a standard-form license where neither the reasonable 
ness of the expenses nor the good faith of the licensee was in issue. 

Border Pipe Line Co. v. F.P.C. (171 F. 2d 149) : In reversing the FPC the court 
held that the transportation of natural gas from an interior point of Texas 
across the international border to Mexico is not “interstate commerce” within 
the meaning of section 2(7) of the Natural Gas Act and that, therefore, a com. 
pany engaged in such transportation was not a “natural gas company” within 
the act and did not have to obtain a certificate of public convenience and neces. 
sity under section 7(c) to authorize such transportation. The Commission has, 
for some years, been recommending to Congress that the act be amended go as 
to include “foreign commerce” within the act’s definition of “interstate com. 
merve.” (See, e.g., p. 24, item 5, in the FPC 37th Annual Report (1957).) 

Colorado Interstate Gas Co. v. FPC (185 F. 2d 357): The court set aside an 
order of the Commission disallowing the filing by the company of a tariff 
applicable only to natural gas delivered to a buyer for resale and requiring 
that its filed tariff be made applicable to all natural gas delivered to the buyer, 
whether or not such gas was to be resold or used by buyer for its own use and 
consumption. The court held that it is beyond the power of the Commission 
to require a natural gas company within its jurisdiction to make its tariff 
applicable to sales which are not within the regulatory power of the Commission 
for this would be in effect to regulate such sales. 

Connecticut Light & Power Co. v. F.P.C. (324 U.S. 515) : Case remanded since 
eourt could not tell from the Commission’s order whether it had correctly inter- 
preted section 201(b) of the Federal Power Act. That section gives the Com- 
mission jurisdiction over facilities for the transmission and sale of electric 
energy in interstate commerce but not over “facilities used in local distribution.” 
The Commission, holding the facilities in question were used for interstate 
transmission and therefore jurisdictional, had not explicitly found that they 
were not used in local distribution. 

First Iowa Hydro-Electric Coop. v. F.P.C. (328 U.S. 152) : Commission had 
dismissed application for hydroelectric license on the ground that applicant had 
not presented satisfactory evidence, pursuant to section 9(b) of the Federal 
Power Act, of compliance with applicable State laws. Applicant contended that 
State law, if applicable, was superseded by the Federal Power Act. Court held 
that the Commission would have been justified in following its own interpreta- 
tion of the Federal Power Act and proceeding with the merits of the applica- 
tion without requiring applicant to submit evidence of compliance with State 
law which the Commission held to be inapplicable or to be superseded by the 
Federal Power Act. 

Pacific Power & Light Co. v. F.P.C. (111 F. 2d 1014): Section 203(a) of the 
Federal Power Act prohibits public utility consolidations without a Commission 
authorization and finding that the proposed consolidation “will be consistent 
with the public interest.” Court held that Commission erred in requiring the 
applicant to make a further showing that a positive benefit to the public will 
result from the consolidation. 

Mobile Gas Service Corp. v. F.P.C. (350 U.S. 332) and Sierra Pacific Power 
Co. v. F.P.C. (850 U.S. 348): In these cases the court held that sections 4 of 
the Natural Gas Act and 205 of the Federal Power Act providing for the filing 
and making effective of changes in rates for the sale of natural gas and electric 
energy could not be interpreted so as to permit changes in existing rates in a 
contract providing for a specified rate for a specified term of years in the 
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absence of consent by the purchaser unless the Commission finds that the 
existing rate is unreasonable. 

Memphis Light, Gas and Water Division v. F.P.C. (250 F. 2d 402; Certiorari 
granted 355 U.S. 988; Supreme Court argument had October 20-21, 1958, in Nos. 
691, 694, and 695: The court of appeals held that the FPC erred in failing to 
apply the Mobile rule and as a result of such failure allowed a rate increase to 
become effective under section 4 of the Natural Gas Act when the existing effec- 
tive schedule provided for payment under designated rate schedules “or any 
effective superseding rate schedule.” The court held that this did not amount 
to the consent required by Mobile. However, this court decision is not final since 
it is under review by the U.S. Supreme Court. 

Niagara Mohawk Power Corp. v. F.P.C. (347 U.S. 239) : The court held that 
the FPC, in making a determination of the amortization reserves of a licensed 
hydroelectric project pursuant to section 10(d) of the FPA, erred in refusing 
to allow as operating expenses payments made by the licensee to another cor- 
poration for the use of certain water rights existing under State law which the 
Commission had held the licensee was already authorized to use by virtue of its 
Federal license. 

Panhandle Eastern Pipe Line Co. v. F.P.C. (204 F. 2d 675): The court held 
that where a company has engaged in undue discrimination by agreeing to 
deliver to one group of customers a larger proportion of its limited supply of 
natural gas than to another group similarly situated, the Commission erred in 
holding that section 5(a) of the Natural Gas Act empowered the Commission to 
order increased deliveries in excess of system capacity in order to eliminate 
the discrimination, because, the court said, to do so would amount to an order 
for the enlargement of its transportation facilities and as such is expressly 
panned by the proviso of section 7(a) of the act. 

Panhandle Eastern Pipe Line Co. v. F.P.C. (337 U.S. 498) : Here the Commission 
ordered Panhandle to maintain the status quo pending its investigation under 
section 14 of the Natural Gas Act into the circumstances surrounding a pro- 
posed disposition by the company of a portion of its natural gas reserves and 
pending an inquiry as to whether the Commission had jurisdiction in the prem- 
ises. Panhandle refused to comply and the FPC applied for an injunction in the 
district court. The Supreme Court (affirming both the district court and the 
court of appeals) ruled that the disposition of gas reserves and the transfer of 
gas leases are intimately related to the production and gathering of natural gas, 
control over which is specifically denied to the Commission by section 1(b) of 
the act. 

The Commission has for some years been recommending to Congress that the 
act be amended to require FPC approval of a transfer by a pipeline company 
of its gas reserves where they constitute part of the gas reserves relied upon 
by the Commission in the issuance of certificates of public convenience and 
necessity. (See, e.g., p. 25, item 10, of the FPC 37th Annual Report (1957).) 

Phillips Petroleum Co. v. Wisconsin (347 U.S. 672): This decision reversed 
the Commission’s interpretation of section 1(b) of the Natural Gas Act to the 
effect that it had no jurisdiction over independent producers of natural gas. 
Involved was a sale for resale of natural gas in interstate commerce occurring 
after the conclusion of production and gathering. Legislation to mitigate the 
effect of this decision has been pending in both the 84th and 85th Congresses. 

Safe Harbor Water Pwr. Corp. v. United States (124 F. 2d 800, cert. den. 316 
U.S. 663): The court reversed the FPC’s assumption of jurisdiction under sec- 
tion 20 of the Federal Power Act to regulate the rates for the interstate sale of 
power by a licensee of a hydroelectric project. Section 20 provides for Federal 
regulation only in the absence of available State commission regulation or that 
the State commissions directly concerned (here Maryland and Pennsylvania) 
are unable to agree on the regulation to be imposed. Since the FPC made no 
determination that the State commissions were unable to agree, its assumption 
of jurisdiction had no statutory support. The fact that the FPC admittedly 
had jurisdiction under part II of the act did not confer jurisdiction under sec- 
tion 20, pursuant to which the Commission had chosen to act. 

Chotin Towing Co. v. F.P.C. (250 F. 2d 354): Section 8(a) of the Administra- 
tive Procedure Act permits, under certain conditions, the omission of the inter- 
mediate decision procedure in cases involving, among others, applications for 
initial licenses. The Commission interpreted “initial license” to include a pro- 
ceeding under section 7(b) of the Natural Gas Act upon an application for 
abandonment of facilities and ordered the intermediate procedure omitted. 
The court held this interpretation to be erroneous. 
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2. A list of any Federal Power Commission quasi-judicial decisions or rule 
changes that reflect a different agency concept of congressional intent from that 
which existed in previous decisions or rules. Please include a brief explanation 
of each instance. 

(a) Section 24 of the Federal Power Act requires a Commission determina- 
tion with respect to power site reservations for which applications for location, 
entry, or selection have been made. On April 17, 1922, the Commission de. 
termined “That where lands of the United States have heretofore been, or here- 
after may be, reserved or classified as powersites, such reservation or classifiea- 
tion being made solely because such lands are either occupied by power trans- 
mission lines or their occupancy and use for such purposes has been applied for 
or authorized under appropriate laws of the United States, and such lands have 
otherwise no value for power purposes, and are not now occupied in trespass, 
the Commission determines that the value of such lands so reserved or classi- 
fied, or so applied for or authorized, will not be injured or destroyed for the 
purposes of power development by location, entry, or_selection under the public 
land laws, subject to the reservation of section 24 of the Federal Water Power 
Act” (Second Annual Report of the Federal Power Commission, p. 128). 

Prior to this general determination relating to lands occupied by transmission 
lines, determinations were made with respect to such lands so occupied upon 
specific application in each case. 

(b) Section 3(11) of the Federal Power Act defines “project” for the licensing 
and other purposes of the act. In a public statement dated March 7, 1941, the 
Commission announced its determination that transmission lines which are not 
primary lines transmitting power from the powerhouse or appurtenant works 
of a project to the point of junction with the distribution system or with the 
interconnected primary transmission system as set forth in section 3(11) of the 
act are not within the licensing authority of the Commission, and directed that 
future applications filed with it for such licenses be referred for appropriate 
action to the Federal department having supervision over the lands or water- 
ways involved. (This statement is codified in pt. 2 of the Commission’s regula- 
tions (18 CFR 2.2)). 

Prior to the date of this statement the Commission had generally licensed any 
electric powerline which crossed Government lands, including ones transmitting 
power from steamplants and those classified as distribution lines. 

(ec) Section 10(i) of the Federal Power Act permits the Commission to waive, 
in its discretion, certain of the conditions and requirements with respect to the 
issuance of minor and minor-part licenses. On August 13, 1946, the Commission 
issued instructions to the staff in the form of Administrative Order No. 16 re- 
garding recommendations to be made to the Commission in connection with the 
issuance of minor-part licenses. The changes in procedure made were not so 
much a change in the agency concept of the congressional intent as it was an 
endeavor to obtain a higher degree of uniformity in the application of that 
intent. 

(d) Section 10(d) of the Federal Power Act requires licensees, after the 
first 20 years of operation, to establish out of surplus earned thereafter, if any, 
amortization reserves which reserves shall in the discretion of the Commission 
be held until the termination of the license or applied from time to time in 
reduction of the net investment. An amortization formula is carried in a stand- 
ard article in all license forms. After the Commission approved and adopted 
a new cumulative method of computation of amortization reserves in opinion 
No. 200, issued September 25, 1950 (9 FPC 228), in the amortization reserve 
determination case for project No, 16, the new formula was incorporated in 
revised standard license forms, and those having outstanding licenses were 
afforded an opportunity to amend those licenses to incorporate therein the new 
cumulative formula. The cumulative feature provides that deficiencies below 
the specified return in any year would be offset by excesses in subsequent years 
before further credits were made to the amortization reserve. 

5. A list of any rules or regulations which have been overturned by the 
courts and the reasons therefor. 

None of the Commission’s rules or regulation have been overturned by 
the courts. 

4. The extent to which the General Counsel of the Federal Power Commission 
exercises superior authority over the recommendations and decisions of other 
heads of divisions and bureaus within the agency. Also please advise the sub- 
committee if the General Counsel of your agency has the final decision as to 
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whether or not the staff may except to an examiner's decision. State what 
means a bureau or division head has to present his views to the Federal Power 
Commission. 

The relationship of the several bureaus and the Office of the General Counsel 
are not drawn upon any principle of echelon with final staff recommendation 
centered in any one official, but rather on the broader principle that the Com- 
mission must be given all of the essential facts in each case in order that it may 
act upon the record and in the public interest. This requires complete inter- 
pureau cooperation which is insisted upon at all stages of proceedings. 

Speaking in broad terms, Staff decisions on water resources engineering are 
made by the Chief of the Bureau of Power; on natural gas engineering, geology, 
economics, and related factual matters, staff decisions are made by the Chief 
of the Bureau of Rates and Gas Certificates; on accounting matters by the 
chief accountant; and staff decisions on legal questions (which, of course, cut 
through all the Commission’s work) are made by the General Counsel. 

In informal cases (i.e., those handled without hearing) the General Counsel 
does not exercise superior authority over the recommendations and decisions 
of other heads of divisions and bureaus on the Commission’s staff except as to 
any legal question. In actual practice, the views of the technical bureaus 
(power, rates and gas certificates, and accountants) are submitted with the 
yiews of the General Counsel in such informal cases, except that in certain 
informal rate matters the technical staff reports and recommendations are sent 
to the Commission without going through or waiting for a report from the 
General Counsel, and action in such rate matters is frequently taken without 
advice from the General Counsel. 

Although a formal hearing is required in proceedings under section 7(c) of 
the Natural Gas Act on applications for certificates of public convenience and 
necessity, in many such proceedings no objections are filed. In the uncontested 
cases, the procedures are substantially the same as outlined in the preceding 
paragraph except that a pro forma hearing is conducted in which the staff is 
represented by an attorney without witnesses being called and usually without 
the presence of a representative of the applicant. 

In formal cases (i.e., those in which a hearing is held), except those discussed 
in the preceding paragraph, the recommendations and decisions of the heads of 
divisions, bureaus, and offices (including the Office of the General Counsel) are 
presented to the Commission, usually through the presiding examiner, in the 
form of a brief. In such formal cases as well as in informal cases the Com- 
mission has insisted upon the practice which has been uniformly followed of 
close interbureau cooperation. Recognizing that the line of demarcation be- 
tween legal and technical questions is at times difficult of determination, the 
Commission has not attempted to so isolate each bureau that it works as a self- 
contained unit. Rather than being composed of semiautonomous bureaus, the 
Commission has traditionally regarded its staff as a united working group from 
which it expects cooperative assistance with full recognition of the professional 
and technical abilities of each bureau for the benefit of the Commission. How- 
ever, where other than pro forma hearings are held, the staff presentation is 
handled through an attorney as though the case were in a Federal trial court. 
Any disagreement between an attorney and one of the technicians is settled 
between the head of the technical bureau and the General Counsel. The prep- 
aration of a Commission hearing record, however, depends upon conformity with 
the statute under which the particular case is presented, with the Administrative 
Procedure Act, and with court and Commission decisions on related cases and 
principles and on such points as statutory interpretation, admissibility of evi- 
dence, legal competence of witnesses, establishment of basic and supporting 
evidence, legality of conclusions, relevance and materiality of particular items, 
and similar questions. All of these are primarily matters for legal consideration. 

This same cooperative procedure is followed in connection with the decision 
as to whether or not the staff files exceptions to the examiner’s decision, and 
as a general rule the General Counsel and the other heads of bureaus involved 
determine jointly whether or not exceptions are to. be filed. However, in the 
exceptional case. where such agreement might not be reached, the General 
Counsel has the final decision as to whether or not the staff may except to an 
examiner’s decision. 

As stated previously, the views of a bureau or division head in informal cases 
are presented to the Commission in the form of a memorandum addressed di- 
rectly to the Commission; and in formal cases, such views are contained in the 
staff briefs and in exceptions to the examiner’s decisions. 
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In accordance with a recent verbal request from your office, 20 copies of 
this response to your letter are being supplied. 
Sincerely yours, 
JEROME K. KUYKENDALL, 


Chairman, 
Mr. WiuuraMs. Is that all? 


Mr. Lisuman. That is all. 

Mr. Witu1ams. The committee welcomes you back before it. The 
committee and I are pleased to recognize you for any statement you 
might have to make. 


STATEMENT OF HON. JEROME K. KUYKENDALL, CHAIRMAN, 
FEDERAL POWER COMMISSION—Resumed 


Mr. Kuyxenpauu. Thank you, Mr. Chairman. 

We have a list of those members and staff members of the Commis. 
sion who are present. I do not know whether it should go in the 
record or not. 

Mr. Wiis. I believe it would be well for you to identify these 
men for the record. 

Mr. KuyKkenpa.y. Of course, I am here, Vice Chairman Stueck js 
here, William R. Connole, a member of the Commission, will be here 
in a few minutes. He had another appointment that conflicted a 
little bit. Arthur Kline, a member of the Commission is here, as is 
John B. Hussey. And I believe this is the first congressional hearing 
that Mr. Hussey has attended since he has become a member of the 
Commission last June. Some of you do not know him. I wonder if 
he would stand so he can be identified. 

Mr. Hussey is from your neighboring State of Louisiana, as you 
probably know. 

Mr. Wiiu1ams. He isa good man and well recommended if he comes 
from Mississippi. 

Mr. Kuyxenpauu. Henry R. Domers, Executive Director, is here, 
and Robert L. Russell, Assistant General Counsel, also, and Carl T. 
Kallina, Chief, Bureau of Rates and Gas Certificates, and Olof W. 
Nelson, Assistant Chief, Bureau of Rates and Gas Certificates. 

Mr. Chairman and members of the subcommittee, your staff has 
made a study of the Federal Power Commission’s actions in issuing 
temporary authorizations for natural gas service under section 7(c) 
of the Natural Gas Act. We know that Mr. McLaughlin of your 
staff has made a very thorough study and analysis of the legislative 
history of section 7(c) as it was amended in 1942, and has examined 
many Commission orders issued thereunder. This analysis, as I u- 
derstand from discussions between Mr. McLaughlin, the Commission 
staff, and myself, is objective and presents the situation rather fully. 

The legislative history of this provision seems to be more restrictive 
than the language of section 7(c) as it was adopted in 1942, and the 
Commission has been following the language of the statute in order 
to take care of the emergencies which have arisen. Reexamination of 
this problem by the Commission, due to the work of the staff of this 
subcommittee, fins made us more fully aware that the Federal Power 
Commission since the late forties has been following its own prece- 
dents possibly without full realization of the force of the legislative 
history. 
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This review disclosed that in his riya before the House 
Committee on Interstate and Foreign Commerce on February 21, 
1951, the then Chairman of the Commission, Mr. Buchanan, called 
attention to the limitations in section 7(c) upon temporary certificates 
and to the necessity for the Commission to cope with emergencies 
which require immediate construction and operation of facilities. At 
times these emergencies are rather grave, although in many cases 
they require relatively minor construction. Since 1951, the Commis- 
sion has each year made a recommendation for amendment of the 
Janguage of section Poh These recommendations are contained in 
the Commission’s annual reports. 

Mr. McLaughlin has advised me that as a result of his study, he is 
going to suggest to this subcommittee that it consider recommending 
to Congress an amendment to section 7(c). We are in complete 
agreement that the statute should be clarified. The large number of 
cases Which Mr. McLaughlin has studied is an indication of the fre- 
quency with which the emergency certificate provision has been 
invoked. 

The recommendation of your staff is further supported by the 
similar situation which exists in connection with the emergency serv- 
ice which independent producers must frequently start. It is not 
always possible to forecast what will happen in exploring for oil and 
natural gas, and there are many occasions where the independent 
producers have had to secure immediate authorization or allow their 

to be drawn off by neighboring wells, or be flared. In some cases 
they have had to refrain from production of gas and oil. 

We hope that the committee will give prompt attention to this 
situation. 

Mr. Wiiu1aMs. That concludes your prepared statement ? 

Mr. KuyKenpba.u. Yes, it does, Mr. Chairman. 

Mr. Wiuui1ams. Thank you very much. 

Mr. Lishman. 

Mr. Lisoman. Mr. Chairman, in view of the fact that Mr. Mc- 
Laughlin has familiarized himself thoroughly with this matter, and 
in the interest of saving time, I think he should ask a few questions 
of the Chairman. 

Mr. Witu1aMs. If there is no objection that is perfectly all right, 
I am sure. 

You may proceed. 

Mr. McLaveutrin. Mr. Chairman, I would like to ask a question 
about one of the matters referred to in your statement. You said that 
the Commission had been making legislative proposals to amend sec- 
tion 7(c) of the Natural Gas Act as amended, and I presume by that 
that you were referring to that part of the Commission’s recom- 
mendations, that would enlarge its authority to grant temporary cer- 
tificates in any emergency where notice has been given and there is 
no objection. Is that correct, sir? 

Mr. KuyKenpau. That is correct. 

Mr. McLaveuurn. Now if the Commission has been aware of the 
narrow area of the emergency intended by the Congress why has it 
continued to issue temporary certificates for such large projects? 

Mr: KuyKxenpauu. The amendment which we have proposed, if en- 
acted, would authorize the Commission to do things that it never 
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has done. For example, it would authorize the Commission to qo 
precisely what the Commission did not do and what the courts held 
the Commission could not do in the Algonquin case and, that is, issue 
a temporary certificate to a new pipeline to serve a new area. 

Mr. McLavenuin. By my question I meant, has this matter more 
or less come to the focus of the Commission as the result of your re. 
examination of the situation ? 

Mr. Kuykenpa.u. Yes, it has. The recommendation has been jp 
since 1951, and it has remained in. The Commission has acted, ag 
you have discovered, and there is no dispute, since, I would say that 
the amendment proposed of itself does not indicate the Commission 
has violated the law. 

Mr. McLaveuin. I would like at this point to read into the record 
that part of section 7(c) of the Natural Gas Act, as amended, which 


provides the authority to issue temporary certificates. It reads as 
follows: 


Provided, however, That the Commission may issue a temporary certificate ip 
cases of emergency, to assure maintenance of adequate service or to serve par- 
ticular customers, without notice of hearing, pending a determination of an 
application for a certificate. 


Is it correct that any defect in a temporary certificate is cured by 
the issuance of a permanent certificate, should such a defect arise? 

Mr. KuyKenpa... I believe that is correct; yes. 

Mr. McLaveutty. I would like to introduce into the record at this 
point the legislative history of this part of the 1942 amendment to 
the Natural Gas Act pertaining to temporary certification. The 
legislative history is set forth in the decision of U-S. Court of Appeals, 
for the First Circuit, in the Algonquin Gas Transmission Company v. 
Federal Power Commission case, reported at 201, Fed. 2d 334. 

Mr. Witu1aMs. Do you desire to include a copy of that opinion? 

Mr. McLaveutrn. No, just the part that includes the legislative 
history. 

Mr. Wit11ams. Without objection it will be so included. 

(The legislative history referred to is as follows :) 


ExHIsit 8 
Algonquin Gas Transmission Company v. Federal Power Commission 
(201 F. 2d 334) 


In light of this somewhat ambiguous picture, we turn to the legislative history 
for some clearer indication of the congressional intent in inserting these two 
qualifying clauses. The original section 7(c), involving a somewhat different 
regulatory scheme, did not have an emergency certificate provision in it (52 
Stat. 825). Nor did the original draft of the 1942 amendments. H.R. 4819, 
77th Congress, Ist session. At the behest of the natural-gas companies, a pro- 
vision authorizing the issuance, without notice or hearing, of temporary cer- 
tificates in cases of emergency wasinserted. H.R. 5249, 77th Congress, 1st session, 
July 7, 1941. This provision, however, met with substantial objection from the 
representatives of the various competing interests on the ground that such an 
unqualified grant of authority was too broad. The upshot was that the opposing 
groups accepted the insertion of the limiting phrase, “to assure maintenance 
of adequate service or to serve particular customers.” The object of inserting 
this phrase, according to Commissioner Manly, who testified at length before 
the House committee, was to assure that the emergency provision “would not 
authorize the granting of temporary certificates for the purpose of enlarging a 
market, but merely for the purpose of maintaining adequate service within the 
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market that is already being served.” Hearings before Committee on Interstate 
and Foreign Commerce on H.R. 5249, 77th Congress, 1st session, 6 (1941). This 
also was the understanding of Mr. John D. Battle, who represented a number 
of the competing groups at the committee hearing. (Seeid.at51.) The Federal 
Power Commission, having been invited by the House committee to report its 
yiews on the pending bill as amended, offered this comment (id. at 28, 83-84) : 
“The (original) language in subsection (c) (relating to the grant of temporary 
certificates) was put in the bill primarily to provide for emergency intercon- 
nections of pipelines, which are sometimes necessary to make it possible to main- 
tain adequate service in cases of extraordinary peak demands, breakdowns, etc. 
* * +. ° . % = 


“Subsequent to the introduction of H.R. 5249, conferences were had by repre- 
sentatives of the Commission with representatives of the railroad, coal, and labor 
interests, and with counsel for certain of the natural-gas companies. As a result 
of these conferences the following amendments to H.R. 5249 were agreed to * * *: 

“(1) Following the word ‘emergency’ in line 1 on page 3, insert ‘to assure 
maintenance of adequate service or to serve particular customers.’ 

© * 7 ae oe + * 


“The chief purpose of change (1) was to avoid grant of a temporary certificate 
for a complete new pipeline system and to limit the authority for granting a tem- 
porary certificate to emergency situations involving only a comparatively minor 
extension or enlargement of the facilities of an existing system.” 

The House committee adopted the proposed qualification, and in its report, 
accompanying the final version of the bill, stated: 

“The committee amendment (inserting the words ‘to assure maintenance of 
adequate service or to serve particular customers’) was made to limit the author- 
ity for granting a temporary certificate to emergency situations involving only 
acomparatively minor extension of the facilities of an existing system” (H. Rept: 
No. 1290, 77th Cong., 1st sess., p. 5 (1941) ). 

In this form, and with these uncontradicted statements in the record as to the 
purpose of the qualifying phrase, the bill was passed by the House and Senate 
without further debate. 

As far back as 1949 the Commission, pursuant to its rulemaking authority, 
adopted regulations in regard to the granting of temporary certificates wholly in 
accord with the tenor of the above-indicated limitations (14 F.R. 682, as amended, 
17 F.R. 7389). 

(3) Algonquin seeks to avoid the rather clear import of this legislative his- 
tory by pointing out that we are here dealing with a wholly novel situation, 
which most likely was not within the contemplation of Congress when it adopted 
these amendments. It is said that since the competitive interests for whose 
prinicipal benefit the qualifying phrase in section 7(c) was enacted have already 
had their day before the Commission (culminating in Opinion No. 201 above 
referred to), the entire legislative background of section 7(c) should be dis- 
regarded. The Commission challenges Algonquin’s factual premise in this regard, 
pointing out that representatives of the coal, railroad, and labor interests are 
“actively participating” in the hearing currently in progress in the related 
underlying proceedings involving the consideration of the conflicting applica- 
tions by Algonquin and Northeastern for a permanent certificate of public con- 
venience and necessity. Be that as it may, we do not think that the limiting 
effect of the phrase “to assure maintenance of adequate service or to serve 
particular customers” can be escaped by pointing to the fact, if it be a fact, that 
the primary motive of Congress in inserting that qualifying language in the 
amendment to section 7(c) may not be served in this particular case. In other 
words, if the effect of the limiting language is to forbid the Commission, by the 
device of a temporary certificate, to authorize the sale of natural gas to an area 
having as yet no natural gas service, the Commission and the courts must 
respect that limitation ; and it is no answer to speculate that if the Congress had 
thought of the possible occurrence of a special and peculiar situation like that 
now before us, it might have so qualified the limiting language as to authorize 
the granting of a temporary certificate in this particular case. 

Also, Algonquin argues that since its pipeline system had already been virtu- 
ally completed prior to the invalidation of its certificate, and since very little 
further construction is now required, this case comes within that limited cate- 
gory of cases where the grant of a temporary certificate is authorized. But 
even giving the satute a liberal construction, and keeping the public interest 
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uppermost in mind, as is appropriate in these cases, we cannot escape from the 
fact that no natural gas company has ever been validly certificated to supply 
natural gas to the general area for which Algonquin here seeks a temporary 
permit. Thus, we are not dealing with the maintenance or expansion of any 
existing operating facilities but rather with the requested authorization for the 
introduction of natural gas into a wholly new region, through a wholly new 
pipeline system. And this latter result is precisely what the qualifying clause 
added to the emergency certificate provision in section 7(c) was designed to 
prevent from being accomplished via the ex parte route of a temporary cer. 
tificate. 

Mr. McLaveuuin. Now, Mr. Chairman, do you agree that the 
statute shows the intent of Congress at the time to have concerned it- 
self with emergency situations involving, either, (1) the maintenance 
of adequate service, or (2) to serve particular customers ? 

Mr. Kuykenpa.t. Yes, that has been in the statute. 

Mr. McLavueutin. Do you, also, agree that the legislative history 
as reflected in the House Interstate and Foreign Commerce Committee 
Report No. 190 which accompanied H.R. 5249 in the 77th Congress, 
1st session, at page 5, shows that the amendment— 
was made to limit the authority for granting a temporary certificate to emer- 
gency situations involving only a comparatively minor extension of the facili- 
ties of an existing system? 

Mr. Kuyxenpatu. Yes, that language is in the court decision that 
you referred to. 

Mr. McLaveuturn. Thank you. 

Is it, also, a fact, Mr. Chairman, that the Federal Power Com- 
mission in a letter dated August 2, 1941, to report its views as re- 
quested on the bill, by Chairman Lea, of the House committee, stated 
in part, that the amendment was put in the act— 
primarily to provide for emergency interconnection of pipelines, which are 
sometimes necessary to make it possible to maintain adequate service in cases 
of extraordinary peak demands, breakdowns— 
and so forth? 

Mr. Kuyxenpa.t. I accept your statement. I do not recall reading 
that letter. 

Mr. McLaveuuin. That is in the report—— 

Mr. KuyKxenpat.. Is that in it? 

Mr. McLaveuuin. By the House committee. 

Mr. KuyKenpat. Yes, all right. 

Mr. McLaveutin. Is it true that the legislative history, also, shows 
that the representatives of the natural gas pipeline companies and 
the competing interests, such as the railroads, coal, and labor people 
and so forth, met with the Federal Power Commisison officials in the 
summer of 1941, and agreed on the inclusion of the language in the 
bill that later became the amendment to the statute ? 

Mr. Kuyxkenpatu. Yes, I believe that is shown in the court’s deci- 
sion. 

Mr. McLaveutin. Is it likely, Mr. Chairman, in your opinion, that 
the competing interests just enumerated would have consented to mil- 
lion-dollar projects as minor in nature—do you think that would 
follow ? 

Mr. Kuyxenpatu. Whether they would have at that time or not, is 
a question which I, probably, would agree with you that a million 
dollars would not be considered minor. I think today, in recent years, 
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it would he considered minor. And we have regulations where we 
have classified construction costing a million dollars and less in the 
minor category. 

Mr. McLavueuuin. Now, Mr. Chairman, will you give the subcom- 
mittee an idea of some of the problems that exist today with reference 
to the emergency type of situation that requires, at least in the views 
of some, immediate action by the Commission ? 

Mr. KuyKenpaLu. Yes. We have a great number of cases where a 
certain community is in dire need of gas. New homes have been built, 
have gas furnaces in them, and like most communities the community 
has grown. And winter is coming. And those people won’t have any 
heat, or else they will have to go to considerable expense to use oil or 
some kind of manufactured gas or propane or butane. 

They protest to their distributing companies that they need gas 
and those distributing companies in turn make the representations to 
the pipeline companies and to the Commisison. 

And the whole motive of the issuing of these temporary certificates 
has been to alleviate hardship in those cases and to get gas to a com- 
munity before the next winter sets on. 

I would add, too, that the coal interests, really, these days do not 
contest the use of gas for house heating. They do protest vigorously 
concerning the use of gas for industrial purposes or certain types of 
industrial purposes. 

But we—not only we, that is, the members of the Commission who 
are now there, but other members in the past, since the passage of this 
amendment—have alleviated hardship and, in my opinion, rendered 
the public a great service by making gas available before the oncom- 
ing winter. 

hat has been the whole reason for the issuance of these temporary 
certificates. 

Mr. McLaveuurn. But do you experience, Mr. Chairman, or do 
you know of any of the Commissioners who have experienced a plea 
or a request by municipal officials, anything along that line, urging 
that the Commission act immediately in matters such as this ? 

Mr. KuyKenpbatu. Oh, yes, we have a great number of those. And 
I just had an illustration this week. The mayor of Duluth, Minn., 
and an official, and two other people coming, either from Superior or 
Duluth—there were three of them altogether—talked to me and they 
made a very strong case why that area needs natural gas. We are 
hoping and asking that if some application were filed to serve that 
area that we could grant a temporary certificate so that they could 
have gas for the winter of 1959-60. That is just illustrative. That 
goes on just habitually before the Commission. 

Mr. McLaveu.in. Well, assuming that for a moment that the stat- 
ute as it exists now would not permit the issuance of a temporary cer- 
tificate for an emergency such as you just cited, what would be the 
average length of time it would take the Commission to consider the 
a ication, set it down for hearing, and so forth—do you have any 
idea ? 

Mr. Kuykenpa. Well, it would vary from case to case somewhat. 
But in practically every case it means at least a year. 
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Mr. McLaveuttn. So the people in those areas that are in urgent 
need of the gas would not be able to receive the service for at least 
a year ? 

Mr. KUYKENDALL. Well until—by a year I mean—I am speaking of 
winter seasons—they would have to go without it one winter season 
which has been avoided by the issuance of these certificates. 

Mr. McLaveutrin. That year you are referring to now, would it 
or would it not extend to a longer period of time because it would be 
only after the certificate was issued that the construction could be 
commenced ; is that correct ? 

Mr. KuyKenpatu. That is true, without a temporary certificate, 

Mr. McLaveuurn. Now, getting to the earlier conditions under 
which the Commission issued temporary certificates, is it not correct 
that hearings were held by the House Interstate and Foreign Com- 
merce Committee in the summer of 1941 on H.R. 5249, and that. the 
House passed this bill on December 1, 1941 ? 

Mr. KuyKenpat. Yes. 

Mr. McLaveutin. And that the Senate subsequently passed the 
bill without further amendment and it was approved on February 
7, 19422 

Mr. KuykeEnpDA.L. Yes, that is correct. 

Mr. McLaveuti. It is well known, of course, the Japanese bombed 
Pearl Harbor December 7, 6 days after the bill passed the House. 
Could you describe to us whether or not at the very inception of the 
issuance of temporary certificates there were any complications raised 
by the defense effort ? 

Mr. Kuykenpatu. Yes; I know there was from my general knowl- 
edge that I have acquired since I have been on the Commission, 
Other agencies of Government engaged in the defense effort. 

Mr. McLaveutrn. Such as the War Production Board, and what- 
not ? 

Mr. KuyKenpbatu. Yes. 

Mr. McLaveuttn. Were they involved in expediting the transmis- 
sion of gas into defense areas and military bases ? 

Mr. KuykKeEnNDALL. Yes, that is true. 

Mr. McLavenutin. Going to the regulations as issued by the Com- 
mission, under the statutory authority, is it not correct that the first 
regulation promulgated with reference to temporary certificates in 
order 99, was promulgated by the Commission on August 26, 1942! 

Mr. KuyKxenpauu. That is correct. 

Mr. McLaventin. At that time, I believe the pertinent section was 
No. 57.9. Is it not correct, sir, that the regulation as promulgated 
then was not in compliance with the statutory language of the 1942 
amendment—and I will qualify that by saying that the regulation as 
it first appeared stated that the temporary certificate would be 
issued—but if the emergency was to last more than 30 days, then an 
application would have to be made for a permanent certificate? I 
will read you the language of the regulation : 


Provided, That, with respect to all emergencies which may continue for more 
than 30 days, within 10 days after such application for temporary certificate, 
the applicants shall file an application for permanent certificate pursuant to 
section 57.5. 
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Mr. Kuykenpatt. Mr. Russell, our assistant general counsel, ad- 
yises me that is correct. I didn’t have personal knowledge of it. _ 

Mr. McLaveuurn. Will you acknowledge that that first regulation 
was at variance with the statutory language that a temporary cer- 
tificate only could be issued pending the determination of an applica- 
tion for permanent certificate ¢ ‘ 

Mr. KuyKenpatu. Yes, it would appear to be at variance in that 
respect. : 

Mr. McLaveuurn. Now, subsequent to order 99, was the next perti- 
nent order on the regulation concerning temporary certificates issued 
by order 149 in.1952¢ 

Mr. KuyKENDALL. Yes. 

Mr. McLaveuuin. And did this regulation which was renumbered 
157.9 clarify the situation by including in its wordage the following: 

Pending the determination of an application for a certificate of public con- 
venience and necessity pursuant to section 7(c) of the Natural Gas Act, as 
amended, application may be made in cases of emergency for temporary 
certificates. 

Mr. Kuykenpatu. Yes. 

Mr. McLaveutin. And did this new regulation—that is, new with 
reference to its issuance in 1952—state that the temporary certificate 
could authorize the construction and operation of such minor and 
such interconnections of pipeline systems as may be required to assure 
maintenance of adequate service ? 

Mr. KuyKenpDau. Yes. 

Mr. McLaveuuin. And is it correct that the word “minor” had not 
appeared in the previous regulation issued in 1942? 

Mr. KuyKenpba.u. No, it didn’t. 

Mr. McLavennin. Did the Commission again issue an order num- 
ber—I would like to correct the record at this point. That previous 
order No. 148 was issued in 1949, I believe, was it not, rather than in 
1952; is that correct ? 

Mr. KuyKkenpauu. The order in 1949 contained the word 

Mr. McLaveu.i. In 1949? 

Mr. Kuykenpati. Contained the word “minor.” 

Mr. McLaventtin. On July 28, 1952 did they issue order No. 163, 
amending the Commission’s general rules and regulations? 

Mr. KuyKENDALL. Yes, it did. 

Mr. McLaveutin. Did this order of July 28, 1952 refer to the ap- 
plications for temporary certificates under section 157.17 ? 

Mr. KuyKenpatt. Yes. 

Mr. McLaveuturn. And did it read as follows: 

In cases of emergency and pending the determination of an application on 
file with the Commission for a certificate of public convenience and necessity 
pursuant to section 7 of the Natural Gas Act application may be made for tem- 
porary certificate authorizing the construction and operation of such exten- 
sions of the existing facilities and such interconnections— 
et cetera ? 

Mr. KuyKenbat. Yes, that is right. 

Mr. McLaveutry. And I stop at that point. because I would like to 
ask you, Is it not correct that the word “minor” does not appear in 
the regulation as promulgated in July of 1952? 

Mr. Kuykenpatu. That is correct; the word “minor” was not in it. 
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Mr. McLaveuuin. It was struck at that particular time; is that not 
correct ¢ 

Mr. Kuykenpau. Yes. 

Mr. McLaueuurn. Do you or anybody at the Commission know 
what the circumstances were surrounding the dropping of the word 
“minor” when that regulation was issued in 1952? 

Mr. Kuyxenpatt. I do not; but maybe Mr. Kallina or Mr. Russel] 
does. 

Mr. McLavucuuin. I realize that this predates any of the present 
Commissioners. 

Mr. Kaira. Order 163 was drawn up by the Commission after 
study with a group of industry representatives, including primarily 
members of the Federal Power Bar Association, and I happened to 
have been a member of that committee also; and I believe that the 
files of the Commission show that there was serious objection to the 
word “minor” because of the fact that the term was subject to such 
broad interpretation. And the Commission decided that the objection 
was substantial and, therefore, they struck it. 

Mr. McLavenuin. But it was struck despite the fact that it does 
appear in the legislative history, is that correct ? 

Mr. Kauurna. It was struck after the Commission weighed the ob- 
jections to the use of it in the regulations. 

Mr. McLaveuuin. Yes, but I mean it does appear in the legislative 
history, the term “minor”, with reference to comparatively minor 
extensions ¢ 

Mr. Kautrna. I believe it does. 

Mr. McLaveuun. Is that correct ? 

Mr. Karurna. Yes. 

Mr. McLaveuutn. Now, with reference to the present regulation 
157.17, is it true that this regulation requires that the application for 
temporary certificate, which must be made pending a deocniaae 
for the permanent certificate, must be submitted in writing, subscribed, 
and verified ? 

Mr. KuykKenDALL. Yes, it does. 

Mr. McLaueuurn. Is it also correct, Mr. Chairman, that 31 cases 
examined by the staff of the subcommittee reflect that requests for a 
temporary certificate were made on the same day as the request for 
the permanent certificate ? 

r. KuyKenpDat. I don’t doubt but what that is true. 

Mr. McLavueuurn. And that that does not reflect that the emer- 
gency developed pending the determination on the permanent cer- 
tificate ? 

Mr. KuyKkenpautu. No; I would say it indicated the emergency 
existed at the time of the filing. 

Mr. McLaveutin. But it did not develop pending the filing? 

Mr. KuyKenpatt. No. 

Mr. McLaveutin. Is it also correct that approximately 16 of the 
cases studied by the subcommittee staff were submitted by telegram 
and, therefore, not in writing; nor were they subscribed and verified! 

Mr. KuyKenpatt. I do not know the number and I will accept your 
statement. And I am sure that applications have been made by tele- 
gram and have been acted on by the Domniniseton, 
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Mr. McLaveutin. Is it correct, Mr. Chairman, that the subcom- 
mittee, in requesting the information and cooperation from the Com- 
mission which it received, advised that two cases would be set forth 
in the record as illustrative of temporary certificates which were ultra 
yires in the issuance there of and those dockets were G-—824, going 
back to 1945; and the other one was—you may wish to exclude the 
second docket as being ultra vires, but the second docket that we called 
to your attention was G—13354. 

Mr. KuyKenpatu. Yes; you called those dockets to my attention. 

Mr. McLavueuirn. With reference to docket G—824, is it not correct 
that on December 2, 1946, the Tennessee Gas & Transmission Co. ap- 
plied to the Federal Power Commission for a temporary certificate 
to authorize the leasing and operation of the Big Inch, Little Big Inch 
pipeline for the transmission and sale of natural gas to the Appa- 
lachian area ? 

Mr. KuyKeNDALL. Mr. Russell advises me that is correct. 

Mr. McLaveuttin. Is it also correct that at no time did the Ten- 
nessee Gas & Transmission Co. ever apply for a permanent certificate ? 

Mr. KuyKenpbatu. I think I better let Mr. Russell answer that ques- 
tion. 

Mr. Russetu. Simultaneously with the filing of the application for 
the temporary certificate, they also filed an application for a perma- 
nent certificate, but no hearing was ever held on the permanent cer- 
tificate. 

Mr. McLaveuurn. In other words, the point that I desire to make 
is that despite the statutory requirement of a hearing, there was none, 
because of the specificity of the words in the order granting the tem- 
porary certificate? 

Mr. Russetu. That is correct. 

Mr. McLaveuuin. On April 30, 1947. That temporary certificate 
was terminated. 

Now, with reference to docket G—13354 which was an application 
of Michigan-Wisconsin Pipe Line Co., filed October 4, 1957. has the 
Commission issued a temporary certificate in that proceeding? 

Mr. KuyKENDALL. Yes, we did. 

Mr. McLaveuutn. Has the Commission ever noticed that applica- 
tion in the Federal Register or published it in any other way ? 

_ KuYKENDALL. Noticed the application for a permanent. certifi- 
cate 

Mr. McLaveutin. Yes, sir. 

Mr. KuyKenpa.u. No, it has never been. 

Mr. McLaveutin. Could you tell us, the subcommittee, why that 
was not done? 

Mr, KuyKxenpauy. Well, the period during which the temporary 
certificate was operative expired, and thus it ‘became useless to notice 
and conduct a hearing for an application for something that had al- 
ready been done through the ae certificate. 

Mr. McLaventun. Yes, sir. Is it not correct that in the applica- 
tion referred to, the company sought the Commission’s approval in 
the form of an issuance of a certificate of public convenience and 
necessity to authorize Michigan-Wisconsin to sell to the Natural Gas 
“— Line Co. of America 5 million cubic feet of winter gas? 

Mr. KuyKenDALL. Yes. 
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aes. McLaveutin. Between November 1, 1957, through April 30, 
1958 

Mr. Kuyxenpatt. Yes. 

Mr. McLaveuurn. But this was not noticed in the Federal Reg- 
ister ¢ 

Mr. Kuykenpbatu. No, it was not. 

Mr. McLaveutin. Is it correct that the fact that this was not 
noticed denied the opportunity to any other party to intervene 
formally in the proceeding—I mean, is it correct that notice is a 
prerequisite to the formal intervention of any party so desiring? 

Mr. Kuyxkenpatt. I do not know that it is prerequisite, but they 
might not have any knowledge. 

Mr. McLavaeuuin. I mean, they can protest but they cannot inter. 
vene as a party unless there is notice? 

Mr. Kuyxenpatt. In some instances, where the party—the protes- 
tant has gained knowledge of it, they have filed petitions to intervene 
before the notice. But, obviously, the notice is intended to enable 
those parties who might want to object to be advised of the facts, 

Mr. McLaveuttin. In this particular instance, sir, were there any 
protests received from any competing pipeline company or—not nec- 
essarily competing, but from another pipeline company or from a 
municipality ? 

Mr. Kuyxenpatu. Yes. 

Mr. McLaveuturn. Was there any action taken on the protest filed 
by those interests ? 

Mr. Kuyxenpnauu. No. No formal action. They were considered 
by the Commission. 

Mr. McLaveutin. Is it correct that the proceeding in that particu- 
lar docket is now moot because of the expiration of time ? 

Mr. Kuyxenpatu. That is true. 

Mr. McLaveutin. Is it correct that the same company has reap- 
ray for a permanent certificate of public convenience and necessity 

or the current period 1958-59 ? 

Mr. Kouyxenpauu. Yes, they have made a similar application for 
this coming period. 

Mr. McLaveuturn. Has that application been noticed ? 

Mr. KuyKenpatu. No, it has not. 

Mr. McLaveutin. Then you are in agreement, sir, that the situa- 
tion is such that the legislative history of this particular amend- 
ment to the Natural Gas Act of 1938, which amendment was enacted 
in 1942, is restrictive on the Commission—rather its authority to is- 
sue temporary certificates in all types of emergencies ? 

Mr. KuyKenpatu. Yes, the legislative history indicates a limita- 
tion on that. 

Mr. McLaveuurn. And from your prepared statement I conclude 
that the Commission is still desirous of repeating its legislative pro- 
posals of the past 8 years, that, the Commission be given the neces- 
sary authority to issue such temporary certificates with notice being 

iven of such a contemplated action, plus the fact there are no ob- 
jections, is that correct ? 

Mr. Kuyxenpatu. Yes, we recommend that we be given broader 
authority. 
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By recommending that after notice we could issue a certificate in any 

kind of emergency the Commission has not, I am sure, meant to im- 

ly that it should be forbidden from issuing any kind of a temporary 
certificate without any notice. 

Mr. McLaveuuin. I do not quite understand your distinction, sir. 
Would you please explain it ? 

Mr. KuyKkenpatu. The statute now makes it clear that a temporary 
certificate can be issued without notice. 

Mr. McLavueuurn. Yes, sir. I understand that. 

Mr. KuykenDALL. By recommending that we have much broader 
power to issue temporary certificates in all kinds of emergency after 
notice, and where there are no protests, does not imply that they can- 
not take it away from us, the authority to issue certificates in certain 
kinds of emergency without notice. 

Mr. McLaveuuin. Yes, sir. Well, by this then is meant that the 
proposed legislative change would enable other interests who are com- 
peting pipelines to bring to the attention of the Commission that, per- 
haps, an emergency does not exist, is that correct ? 

Mr. KuykenpDALL. Does not exist ? 

Mr. McLaveuurn. Does not exist, by the fact that notice is to be 
given. If such a proposal should become law, then such notice would 
give competing applicants the right or the ability to call the Commis- 
sion’s attention to the fact that an emergency does not exist; is that the 
purpose of the notice? 

Mr. Kuyxenpatu. Yes. Or even if an emergency exists to assert 
any other reason they might have why we should not grant the tempo- 
rary certificate. 

Mr. McLaveuuin. I believe those are all of the questions I have. 

Mr. WitutaMs. Do you have any questions, Mr. Lishman ? 

Mr. Lisuman. Has the Commission prepared an appropriate form 
of remedial act that could be used ? 

Mr. KuyKEeNDALL. No, we have not yet done so. We only have our 
recommendation in our annual report which is general language. We 
would be happy to work on that and submit to you, if you would like, 
specific language of the proposed amendment. 

Mr. Lisoman. How long would it take before the subcommittee 
could receive such a proposal ? 

Mr. KuyKxenpatu. Well, I would say several weeks, 2 or 3 weeks. 

Mr. Lisuman. Would the Commission be agreeable to having its 
members or staff consult with Mr. McLaughlin and other representa- 
tives of the subcommittee in the drafting of such a proposal ? 

Mr. KuyKenpbatu. Yes, we would be very happy to do that. 

Mr. LisuMan. Will this have to be cleared with the Bureau of the 
Budget ? 

Mr. KuyKenpnatu. No; we will submit it directly to you. After we 
have done it we may notify the Bureau. What they are interested 
in are amendments that would increase the expense of the agency and 
this would not, I believe. It might diminish it. 

Mr. Witu1ams. Do you have anything further? 

Mr. Lisuman. I think it would be helpful for the record if we 
could have outlined some of the types of emergency which have been 
the cause of the situations. We have had some generalized language 
about it, but to have an outline of a typical situation 
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Mr. KuyKEeNDALL. We can do that. We can take a few actual typi- 
cal cases, and give you those. 

Mr. Lisuman. Can you submit that in the form of a brief memo- 
randum ¢ 

Mr. KuyKenpAtu. We will be happy to do that. 

Mr. Lisuman. If you will do so— 

Mr. KuyKeEnDALL. Yes. 

(The following information was later submitted by Mr. Kuyken- 
dall:) 

FEDERAL POWER COMMISSION, 
Washington, December 4, 1958. 
Francis X. McLAUGHLIN, 
Counsel, Special Subcommittee on Legislative Oversight, House Committee on 
Interstate and Foreign Commerce, Washington, D.C. 


DeaR Mr. McLaueuirn: At my appearance before the Special Subcommittee 
on Legislative Oversight on November 14, 1958, I was requested to furnish 
examples of temporary authorizations issued by the Federal Power Commission 
pursuant to section 7(c) of the Natural Gas Act. 

The requested material is submitted herewith in narrative form giving the 
docket number, name of applicant, date of filing, proposal, date temporary 
authority was requested, basis for the request and date of Commission action, 

Should any additional information be required regarding any of the examples 
cited or other instances in which temporary authority has been granted, please 
do not hesitate to request it. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman, 


EXAMPLES OF TEMPORARY AUTHORIZATIONS 


Issued by Federal Power Commission pursuant to section 7(c) of the Natural 
Gas Act 


Arkansas Louisiana Gas Company (docket No. G—10077) 

Application filed : March 9, 1956. 

Proposal: To construct facilities at a cost of $8,756 and operate pipeline fa- 
cilities to be constructed by the cities of Dumas, Grady, and Gould, Ark., esti- 
mated to cost $1,194,000. 

Temporary authority was requested in the application and by letter dated 
April 2, 1956. The original request for temporary authorization stated that 
such authority was necessary because the communities required reasonable 
assurance of gas supply before proceeding with financing. The communities 
did not have gas service and desired it. Temporary authorization was denied 
by letter of April 17, 1956, because of lack of proof of ability to go forward. 
On April 23, 1956, Arkansas Louisiana made a filing showing proof of financial 
ability of the communities to construct the facilities and copies of the franchises 
issued to Arkansas Louisiana by the communities. The request for temporary 
authorization was renewed based on the need to install the facilities so that 
service could commence prior to the 1957-58 winter season. Temporary author- 
ity was granted by letter dated May 10, 1956. 


Colorado Interstate Gas Company (docket No. G-10176) 


Application filed: March 30, 1956. 

Proposal: Colorado Interstate proposed to construct and operate additional 
pipeline facilities for the delivery of up to 460,000 thousand cubic feet per day to 
the Natural Gas Pipeline Co. of America at Beatrice, Nebr., estimated to cost 
a total of about $87 million. One source of gas supply was to be the Mocane 
Field located in Oklahoma. 

On March 18, 1957, Colorado Interstate requested temporary authority to con- 
struct and operate a minor part of its proposed facilities consisting of approxi- 
mately 50 miles of 22-inch diameter pipeline interconnecting proposed facilities 
in the Mocane Field with its existing pipeline facilities. The estimated cost 
of the temporary facilities was $2,424,400 for the interconnecting line and 
$2,643,000 for the field facilities or a total of $5,067,400. Colorado Interstate 
based its request for temporary authorization on the provisions in its purchase 
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contracts that if gas were not taken by June 1, 1957, the producer-sellers had the 
right to eancel the contracts. Temporary authority requested was granted by 
letter of April 15, 1957, subject to rigid conditions. The main condition was 
that in the event that a certificate of public convenience and necessity were 
to be denied with respect to the whole or any part of the facilities, the cost of 
construction of the whole or any part ultimately denied would be borne by the 
corporate stockholders and such costs removed from the plant account of 
Colorado Interstate. The letter also required acceptance of the temporary 
authorization by an authorized official pursuant to a resolution of the board of 
directors of Colorado Interstate. 


The Manufacturers Light é Heat Co. (docket No. G-11780) 


Application filed: January 24, 1957. 

Proposal: Mainline taps and minor facilities, estimated to cost $21,400, in 
order to initiate service to two new industrial customers. The total volume to 
be delivered to both customers was estimated to be 1,140 thousand cubic feet per 
TT authority was requested on February 11, 1957, to install the fa- 
cilities and commence the rendition of service to one of the customers, the 
Mississippi-Ohio Terminal Co. The basis for the request was that Mississippi- 
Ohio’s fuel-burning equipment was not designed to utilize the fuel oils then 
available. Further, only limited fuel oil storage was available. In order that 
Terminal’s business could be continued without serious interruption, natural 
gas service was required immediately. Temporary authorization was granted 
February 25, 1957. 


Southern Natural Gas Co. (docket No. G—14587) 


Application filed : March 23, 1958. 

Proposal: Construction and operation of additional facilities estimated to 
cost approximately $64,400,000 for the purpose of increasing the system’s sales 
capacity by approximately 380,000 thousand cubic feet per day. The increased 
yolumes were estimated to be needed by existing and some new customers over 
a 3-year period. 

On June 18, 1958, Southern Natural requested temporary authority to con- 
struct and operate a portion of the facilities estimated to cost $28,700,000 in 
order to increase its system capacity by approximately 130,000 thousand cubic 
feet per day. Southern Natural’s plant account as of August 1, 1958, was 
approximately $255 million and its system sales capacity approximately 1 million 
thousand cubic feet per day. The reason for the request was that Southern had 
not increased its system sales capacity since 1955, and the existing customers 
were greatly in need of additional supplies as evidenced by gas shortages dur- 
ing the winter of 1957-58. In order that the facilities would be capable of de- 
livering the necessary volumes during the 1958-59 winter, immediate start on 
construction was necessary. Temporary authorization was issued on August 
1, 1958. 


Pacific Northwest Pipeline Corp. (docket No. G-15105) 

Application filed: May 13, 1958. 

Proposal: Tap on its main line for the purpose of selling and delivering 
additional gas to the Utah Gas Service Co., an existing customer, at a new de- 
livery point. Utah Gas Service Co. was proposing to construct an interconnect- 
ing line and a distribution facility in the Flaming Gorge unit of the Colorado 
River storage project. Utah Gas Service Co.’s facilities including the distribu- 
tion system were estimated to cost $45,000. 

On June 4, 1958, Pacific Northwest requested temporary authority to tap its 
pipeline and render the proposed service. The basis for the request was that 
the Bureau of Reclamation had reported that 50 homes would be completed and 
ready for occupancy on or about June 15, 1958, and that gas was needed for 


cooking, hot water heating and later for heating service. Temporary authority 
was granted June 20, 1958. 


Kansas Colorado Utilities (docket No. G-15991) 
Application filed: August 14, 1958. 
Proposal: Tap one of its pipelines, sell and deliver natural gas to an exist- 


ing customer, the Plateau Natural Gas Co. at a new delivery point, for resale 
by Plateau for irrigation purposes in the area. 
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Temporary authorization was requested on October 22, 1958. The basis for 
the request was that the farmers needed the gas for winter wheat irrigation, 
Delay in irrigation service would seriously affect the farmers’ production, 
Temporary authorization was granted November 4, 1958. 


Pacific Northwest Pipeline Corp. (docket No. G—16100) 


Application filed: August 22, 1958. 

Proposal: Construct and operate approximately 11 miles of 4-inch pipeline 
at an estimated cost of $276,700 and to sell and deliver gas to the Northwest 
Natural Gas Co. for distribution in The Dalles, Oreg. Delivery and sale of gas 
for use in The Dalles had been granted previously in docket No. G—1429, but 
the authorized delivery point was to be at the main line of Pacific Northwegt. 
The interconnecting facility was at that time proposed to be constructed by 
Northwest Natural’s predecessor in interest. Northwest Natural was reluctant 
to construct the facilities because to do so would bring it under the jurisdiction 
of the Federal Power Commission. Therefore, Pacific filed to build the latera} 
line and deliver the gas near the city gate. By telegram of August 25, 1958 
Pacific Northwest requested temporary authorization. The basis for the request 
was that one 15,000 gallon propane storage tank of Northwest Natural used for 
the rendition of propane-air service in The Dalles had been condemned. The 
remaining 15,000-gallon storage tank was not considered sufficient to meet the 
demands of the customers in The Dalles during the 1958-59 winter. By letter 
received August 25, 1958, the public utility commissioner of Oregon confirmed 
the above statements of Pacific Northwest regarding the urgency of the sitna- 
tion. Notice of the application was published on September 3, 1958. On the 
last day of filing September 26, 1958, a protest was received from the Northern 
Utility Co. The protest, however, did not indicate that Northern Utility Co. 
would in any way be prejudiced by the issuance of temporary authorization. 
On the contrary the protest was based primarily on Northern Utility Co.'s desire 
to purchase the Dalles distribution system and render natural gas service there 
in, Temporary authorization issued on October 1, 1958. 


The Transcontinental Gas Pipe Line Corp. (docket No. G—-16466) 

Application filed : September 30, 1958. 

Proposal: The sale and delivery of 50,000 thousand cubic feet per day to exist- 
ing customers for a 1-year period of time. No additional facilities nor invest- 
ment is required. The volumes to be delivered are those which are available 
on the system and which Transcontinental is obligated to deliver to other cus- 
tomers in the future. These other customers have not and are not in a position 
to utilize the volumes during the limited period. 

The application itself requests temporary authorization. The basis for the 
request was that the 1958 construction program of Transco was delayed, which 
prevented the delivery of gas to the markets that require it for the 1958-59 heat- 
ing season; thus, the limited term delivery would provide gas to markets which 
require it during the period that Transco’s construction program is underway. 
Allocation of the available 50,000 thousand cubic feet per day of capacity among 
existing customers was mutually agreed upon by all existing customers eligible 
to receive the volumes. Temporary authorization was granted November 7, 1958. 
Amoy Minerals Corp. et al. (docket No. G-14163) 


Texas Illinois Naturel Gas Pipe Line Co. (docket No. G-14178) 

Filing dates: Docket No. G14163, January 2, 1958; docket No. G-14178, Janv- 
ary 6, 1958. 

Proposals: Amoy Minerals Corp., an independent producer, proposes to sell 
natural gas in interstate commerce to Texas Illinois Natural Gas Pipe Line Co. 
The gas to be sold would be produced from a well owned and operated by Amoy 
et al., in the Witte Field, Victoria County, Tex. In order to take delivery of the 
gas to be purchased from Amoy, Texas Illinois proposed to tap its existing main 
transmission line in Victoria County and install appurtenant facilities at a cost 
of $1,400. 

Concurrently with Amoy’s filing of its certificate application, it also filed a 
request for temporary authorization, citing drainage by other producing wells in 
the area and an obligation to commence the payment of shut-in gas royalties. 
By letter filed January 30, 1958, Texas Illinois requested temporary authoriza- 
tion in order to implement the request of Amoy. In order to relieve the drain- 
age situation, the indicated impending economic hardship to Amoy, and to aug- 
ment the ability of Texas Illinois to maintain adequate service, temporary 
authorization was issued to both applicants on March 20, 1958. 
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Mr. LisuMan. I have no further questions. 

Mr. Witu1aMs. Do you have any! 

Mr. Mack. I have no questions. 

Mr. WriuiAMs. Mr. Moulder ? : : 

Mr. Moutper. I want to ask you a question as to section 7(c). It 
js as to a temporary rate where a power company or utility increases 
its rates. Can you give us any information concerning the proced- 
ures that they follow in making and establishing a temporary rate? 

Mr. KuyKenDALL. We do not have any such thing, Mr. Moulder, 
as temporary rates, but I think what you mean are rates that are 
filed and suspended and then go into effect at the end of the sus- 
pension eriod ? 

Mr. Moutper. Right. 

Mr. KuyKenpatu. But remain subject to refund until such time as 
the Commission investigates, holds hearings, and determines what 
is the proper rate. 

Mr. Movutprr. Right. That is placed where? 

Mr. KuyKxenpatt. That is retained by the seller. 

Mr. Moutper. Those proceeds are retained where ? 

Mr. KvyKEnDALL. It is retained by the seller. 

Mr. Movutper. There is quite a sum involved, I understand—I think 
several hundred million dollars, I mean, there is now probably: sev- 
eral hundred million dollars that are the result of rate incréasés*that 
have been suspended. 

Mr. KuyKenpauu. Which have been suspended ? 

Mr. Movutper. Yes, which have been suspended, and looking for 
people to refund it to. What procedure is followed in that respect? 

r. KuyKenpatu. After the rates are firmly fixed by the Commis- 
sion, and, frankly, those rates that the Commission fixes are lower 
than the filed rates, with the result there is a refund. The pipeline 
company is ordered to refund the difference between what it collected 
under the rates as filed and the rates the Commission found to be 

roper, with interest at 6 percent. That is passed on by the pipe- 
ine company to its customers, and generally from there on. 

In the matter of refunds, the customers are generally distributing 
companies, and the matter of their refunds to individuals are beyond 
our jurisdiction because that is a matter of intrastate commerce and 
not interstate commerce. 

Mr. Moutper. But, there are millions and tens of millions of dollars 
that are never refunded; isn’t that correct ? 


Mr. KuyKxenpati. No; that is not true. It has always been re- 
funded. 


Mr. Movtper. I mean, they cannot find the people—they have 
moved away. 

Mr. KuyKenpatu. Oh, that is true. When you get down to the 
class of the individual customers there are always customers who can- 
not be found. I do not think it is anything like the amount you in- 
dicate. Whatever you said, tens or hundreds of millions. 

Mr. Movutper. I understood it is approximately $200 million. 

Mr. KuyKenpauu. No; that would not be. 

Mr. Moutper. The question is whether or not the rates will be fixed 
at the price being charged, whether or not they will be reduced—that 
is pending. 
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Mr. Kuyxkenpau. Suspended increases which in annual amounts 
total up to the amount you indicate, but the amounts that are not re- 
funded to individual customers, individual consumers, is de minimis 

Mr. Moutprr. Is what? : 

Mr. KuykKFnpDauu. De minimis, very small in amount. 

Mr. Moutper. What I am trying to find out is what is the remedy 
to this situation—why a rate has to be increased subject to future fing] 
decision on it? 

Mr. Kuyxenpatu. That is the way, what the law provides for, and 
that is quite a customary way, for rate increases to become effective 
under State laws. The only way it could be corrected, that I know 
of, under existing law, would be if the Commission had so little busi- 
ness or had such a large competent staff or both, that it could complete 
every rate increase investigation that arises by virtue of its suspend- 
ing increased rates within 5 months. If we could do that, that is 
during the period the rate is suspended and has not yet become effec. 
tive—if we were able to do that, why then no rates would go into effect 
except those investigated and approved by the Commission. But that 
is physically impossible under our workload. 

Mr. Moutper. Of course, in some States where there are refunds 
to people who cannot be found, it goes to the State? 

Mr. KuyKENDALL. Yes. 

Mr. Moutper. In many cases where you do not have that provision, 
that law, does the money go back to the company? Does the company 
the company retain it? 

Mr. KuyKenpa.t. I will repeat again, those are very minor. And, 
of course, that is not directly under our jurisdiction at all. But it is 
no serious problem. I would like to have Mr. Russell tell you what has 
been done in some cases. 

Mr. Russextxi. Generally, Mr. Congressman, it does not make any 
difference what action the Commission takes. Generally, there is a 
petition for review filed. And then the order of the Commission is 
stayed by the court. In most instances, where the order has been 
stayed by the court, the money has been ordered returned to the ulti- 
mate consumer. And in those cases where the ultimate consumer 
cannot be found, the money has been ordered distributed, either to 
the State or the municipalities—I mean to the municipality or towns, 
and so on, in which the gas distribution pipes are operating. 

To give you an illustration of the de minimus amounts of money 
involved, generally, after refund has been ordered, we have the case 
of Northern Natural Gas Co. which is now pending in the Eighth Cir- 
cuit Court of Appeals. The rate decrease there amounted to approxi- 
mately $5 million. The amount of money involved after refund pur- 
suant to the court’s order amounted to $87,000. 

Mr. Movutper. What was the cause of that ? 

Mr. Russetu. Because some of the ultimate consumers who had 
taken the gas during the stay period could not be found. And if the 
court in that instance follows its past practice, it will order that $87,000 
refunded to the municipalities and towns in which those customers 
were located. 

Mr. Movtper. In that case, all that would remain undistributed of 
it was $87,000 ? 

Mr. Russet. $87,000. 
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Mr. Movutper. I must have been misinformed. I understand there 
are millions of dollars involved in that category. 

Mr. Russevt. I am afraid that is not frequent. 

Mr. Movutper. The company still maintains and has the benefit of 
the use of it ? ; 

Mr. Russexx. I am afraid there are two things which are entirely 
different. One is the amount of money which the company would have 
unpaid to ultimate consumers, and the total amount of dollars which is 
under suspension at the present time. 

Now, your figure, with respect to the dollars which are, in effect, 
retained by the company after a motion has been made by the company 
to put a suspended rate into effect, would amount to several million 
dollars. But when the ultimate rate reduction is made, the amount 
which is not refunded is very small in comparison to the total amount 
spent. I hope I have made myself clear. 

Mr. Moutper. Yes; I understand that, but we do not have any infor- 
mation about the money involved. That will have to be investigated 
very thoroughly, that subject. 

That is all. 

Mr. Kuykenpatt. I might say for the record, in endeavoring to 
explain to you how these rates are filed and suspended, I have not gone 
into the Memphis decision which is another matter that is in a case 
pending now in the Supreme Court and should be decided before 
very many, many more weeks go by. It does not bear directly on 
the matter of refunds, but if it stands it would alter the procedure 
under which rate increases were filed before the Commission. 

If I might just summarize in a sentence or two what I tried to say in 
the opening statement and in answer to questions, the Commission does 
not dispute that the legislative history of the amendment pertaining 
to temporary certificates is not in accord with the practice that the 
Commission has carried on at all times since that amendment became 
law. But we do not say that ipso facto we have violated the statute. 
There have been different factual situations which I do not think were 
considered at the time or recognized or anticipated at the time the 
law was passed, and I do say that what we have done is in accordance 
with the statute as it stands on the books without reference to legis- 
lative history putting those limitations on it. 

Mr. McLaveuuin. With reference to your statement just now, Mr. 
Chairman, since the statutory language is such that the emergencies 
to be considered by the Commission are emergencies that can be recti- 
fied to maintain adequate service or to serve a particular customer, 
would you agree then that then the language of the statute is rather 
clear on those three items, in cases of emergency, to assure maintenance 
of adequate service and to serve particular customers—those three 
elements are very clearly set forth in the statute? 

Mr. Kuykenpauu. Yes. Bear in mind that when we talk about 
maintenance of adequate service to a particular company, we are not 
talking about domestic consumers; we are talking about sales to an- 
other gas company. That gas company is the customer. 

Mr. McLaueutin. Yes, sir. And is it a fact, using the words of 
the legislative history, the word “minor” is the result of an agreement 
among various interests, many of whom were competing interests to the 
pipeline companies they contemplated at the time, and, as is pointed out 
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in the Algonquin decision, that this emergency condition or situation 
which could be rectified by a temporary certificate was only for a 
comparatively minor extension. When you get into a $30 million 
project, it is hardly minor with reference to an enlargement of the 
extension; is that correct? 

Mr. Kuykenbau. Well, there again we get into what Mr. Kalling 
was talking about. What is “minor” is very hard for people to 
agree on. 

Mr. McLaventin. Well, the point of my question is, very briefly, 
this: That these interests, such as the coal and the railroads and labor, 
when they met in 1941—and I mention this specifically since this was 
the genesis of the phrase in the bill that later became the amendment— 
that these people certainly, in my opinion, anyway, would not consider 
minor, say, a $30 or $40 million construction project which would 
bring in revenue far in excess of the $30 million, $30 or $40 million, 
and that they, certainly, were not bargaining away their rights to 
object to the issuance of such a certificate without notice or hearing, 
I think that too much argument cannot be made on that. 

Mr. KuyKenpa.t. I agree that certain parties would undoubtedly 
say that is not minor. On the other hand, if you have a pipeline com- 
pany that has plants at a cost of, say, $600 million—and we have 
more than one; all of them run several hundred millions—$30 million, 
comparatively, might be said to be a minor extension. 

Mr. McLaveu.in. It may be minor compared to the overall invest- 
ment of the company, but it would not be minor with reference to the 
revenue that would be collected by the pipeline company or natural 
gas companies. I say I agree with you that $30 million is minor com- 
pared to $600 million, but it is not minor when you consider the addi- 
tional amount of gas that can be brought into an area by virtue of 30 
million dollars’ worth of construction. 

Mr. Kuykenpau. That volume of gas, or the revenue from that gas, 
would also be comparatively minor in relation to the company’s 
overall revenues. 

Mr. McLaveu.in. Right; it is a matter of opinion—— 

Mr. KuyKEenpauu. Yes. 

Mr. McLaveuuin (continuing). I think. 

That is all. 

Mr. Witu1aMs. Are there any further questions? 

Mr. Kuykendall, we appreciate very much your taking the time to 
come over here to appear before us. We will be glad to receive your 
additional recommendations. 

Mr. Kuykenpauu. Thank you, Mr. Chairman. 

(The following letter was later received from Mr. Kuykendall :) 


FEDERAL Power COMMISSION, 
Washington, May 14, 1959. 





Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CHarrMaNn: At the hearing held before the Special Subcommittee 
on Legislative Oversight on November 14, 1958, concerning emergency author- 
ization of natural-gas pipeline construction, the Federal Power Commission was 
requested to submit proposals to clarify the authority of the Commission to issue 
temporary certificates of public convenience and necessity under section 7 of 
the Natural Gas Act. 
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Following up your letter of December 11, 1958, consideration has been given 
to replies received from interested parties, including natural-gas companies, 
State commissions, and interests in competition with the natural gas industry, in 
response to a letter addressed to such parties by the Commission after your 
November hearing inviting comments with respect to “remedial legislation,” 
and to the report of the Special Subcommittee on Legislative Oversight on Inde- 
pendent Regulatory Commissions (H. Rept. 2711, 85th Cong., 2d sess. (1959) ). 
The following draft of amendments to section 7, subsections (c) and (e), of the 
Natural Gas Act are submitted for consideration by your committee. 

It is recommended that the second proviso of subsection (c) of section 7 of the 
Natural Gas Act [52 Stat. 825 (1938), as amended, 56 Stat. 88 (1942) ; 15 U.S.C. 
§717f(c)] be changed to read as follows: “Provided, however, That (1) the 
Commission, without notice or hearing and pending the determination of an 
application, may issue a temporary certificate authorizing the construction, op- 
eration or extension of facilities, interconnections of pipeline systems, and the 
gale or exchange of natural gas together with the construction or operation of 
facilities incidental to such sale or exchange in an emergency if found by the 
Commission to be necessary or desirable to assure maintenance of adequate 
service or to serve particular customers in cases (A) involving a sudden in- 
erease in the demand for natural gas or for facilities for the transportation or 
sale of natural gas or a breakdown in facilities or (B) involving drainage of 
leases or producing formations, loss of lease, flaring of natural gas, economic 
hardship resulting from payment of shut-in royalties or similar situations; and 
(2) the Commission after publication of notice but prior to hearing and pending 
the determination of an application for a certificate may issue a temporary cer- 
tificate authorizing (A) the construction and operation of such enlargements 
or extensions of existing facilities and the sale of natural gas as may be re- 
quired to assure maintenance of adequate service to existing customers; (B) 
the construction and operation of such enlargements or extensions or existing 
facilities and the sale of natural gas as may be required to supply increased 
market demands of existing customers; (C) the operation of facilities and the 
sale of natural gas for the purpose of supplying increased market demands of 
existing customers; or (D) the construction and operation of such enlarge- 
ments or extensions of existing facilities and the sale of natural gas as may 
be required to serve a particular customer or customers located adjacent to the 
facilities or to the territory served by a natural gas company: Provided, further, 
however, That the issuance of a temporary certificate shall be without prejudice 
to the final determination of the application. The Commission may by regu- 
lation exempt from the requirements of this section temporary acts or opera- 
tions for which the issuance of a certificate will not be required in the public 
interest.” 

The foregoing recommended change in subsection (c) of section 7 of the act 
would be substituted for the language presently contained in the second proviso 
of such subsection which reads as follows: “Provided, however, That the Commis- 
sion may issue a temporary certificate in cases of emergency, to assure mainte- 
nance of adequate service or to serve particular customers, without notice or 
hearing, pending the determination of an application for a certificate, and may 
by regulation exempt from the requirements of this section temporary acts or 
operations for which the issuance of a certificate will not be required in the 
public interest.” 

It is further recommended that the second sentence of subsection (e) of 
section 7 of the Natural Gas Act [52 Stat. 84 (1942) ; 15 U.S.C. § 717f(e)] be 
amended to read as follows: 

“The Commission shall have power to attach to the issuance of any certificate 
temporary or otherwise and to the exercise of the rights granted thereunder 
such reasonable terms and conditions as the public convenience and necessity 
may require.” 

The second sentence of subsection (e) of section 7 of the Natural Gas Act 
presently reads as follows: 

“The Commission shall have the power to attach to the issuance of the certifi- 
cates and to the exercise of the rights granted thereunder such reasonable terms 
and conditions as the public convenience and necessity may require.” 

As indicated hereinbefore, the legislative proposals contained herein are being 
made after study of the comments received from interested parties concerning 
remedial legislation and of the recommendations made in the report of the Spe- 
cial Subcommittee on Legislative Oversight. The proposals made, however, do 
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not follow either any specific comment received or the recommendations made in 
the report. Further they depart from the legislative recommendations made by 
the Commission in annual reports submitted to Congress since 1951. 

The primary purposes of the recommendations are: (1) to enable the Com. 
mission to act expeditiously without notice or hearing, and grant temporary 
certificates in cases involving real emergencies and where time is of the essence; 
and (2) to enable the Commission to grant temporary certificates, after notice 
but prior to hearing where the proposal involves only the maintenance of ade- 
quate service to existing customers or markets. 

Part (1)(A) of the suggested change in the second proviso of subsection (c) 
of section 7 of the Natural Gas Act is designed to enable the Commission to issue 
temporary certificates without notice or hearing “to assure maintenance of ade. 
quate service or to serve particular customers in cases (A) involving a sudden 
increase in the demand for natural gas or a breakdown in facilities.” This part 
has as its primary purpose the assurance of adequate gas service to ultimate cop- 
sumers in the circumstances outlined in the language of the suggested change or 
in cases of real emergency. Such change appears to be consonant with that por- 
tion of the report of the Special Subcommittee on Legislative Oversight where 
in it is stated: 

“Testimony before the subcommittee clearly reflects the need for authority to 
issue temporary certificates in certain types of emergencies that are not of a 
‘minor’ nature, otherwise, in some instances countless families in affected areas 
would have to be without heat or undergo a costly conversion of heating facili- 
ties” (H. Rept. No. 2711, p. 56). 

Part (1)(B) of the suggested change in the second proviso of subsection (c) 
of section 7 of the Natural Gas Act is designed to enable the Commission to issue 
temporary certificates, without notice or hearing, to independent producers of 
natural gas in cases of emergency where there is involved ‘drainage of leases or 
producing formations, loss of lease, flaring of natural gas, economic hardship 
resulting from payment of shut-in royalties or similar situations.” While the 
Commission is cognizant of the fact that the matter of the issuance of temporary 
certificates to independent producers was not the subject of the hearings held 
before the Special Subcommittee on Legislative Oversight, it must be recognized 
that any legislative change with respect to the language of section 7 insofar as it 
relates to natural-gas pipeline companies will affect independent producers of 
natural gas. The suggested change to be applicabie to independent producer 
operations is consistent with the provisions of section 157.28 of the Commission’s 
Regulations under the Natural Gas Act presently in effect (18 CFR 157.28). 

Part (2) (A), (B), (C), and (D) of the suggested change in the second pro- 
viso of subsection (c) of section 7 of the Natural Gas Act would enable the Com- 
mission to issue temporary certificates, after notice, to natural-gas pipeline com- 
panies to construct and operate enlargements or extensions of existing facilities 
and sell, or operate existing facilities to meet increased market demands of 
existing customers or as required to serve a particular customer or customers 
adjacent to markets already being served by such companies. There would 
be no limitation, dollar or volume wise, on the Commission’s authority to issue 
such temporary certificates. Inasmuch, however, as the Commission would be 
empowered to issue such temporary certificates only after ‘notice’, any inter- 
ested person, after publication of notice, would have the right to petition to in- 
tervene and the right to obtain judicial review in the event a temporary cer- 
tificate were issued by the Commission. The right to intervene and the right to 
obtain judicial review are seemingly the rights which the report of the Special 
Subcommittee on Legislative Oversight indicates the subcommittee was inter- 
ested in protecting. (See H. Rept. No. 2711, pp. 16-17, 56.) ° 

Further, the language which would be added to the second proviso of subsec- 
tion (c) of section 7—‘“Provided, further, however, That the issuance of a tem- 
porary certificate shall, be without prejudice to the final determination of the 
application.”—clearly indicates that even in those cases where a temporary 
certificate has been issued the Commission is not precluded, after hearing, from 
denying the application and thus, in effect, rescinding its prior temporary au- 
thorization. 

The suggested change with respect to section 7(e) pertaining to the attach- 
ment of conditions would clarify the Commission’s authority to attach condi- 
tions to both temporary and final certificates. This change is suggested, although 
the Commission believes it presently has such conditioning authority, because 





he 


ot] 





ee, ee ea 


'we ef ~ 


wae SOY I Peo 


2 rhe 


li- 


se 


REGULATORY COMMISSIONS AND AGENCIES 5295 


of the broad changes which the Commission has suggested be made i i 
(ec) of section 7 of the Natural Gas Act. ; ‘chanics 


I will be glad to have members of the Commission’s staff confer with commit- 


tee staff members concerning the suggested changes in the Natural Gas Act 
Sincerely yours, 7 


JEROME K. KUYKENDALL, Chairman. 
Mr. Wuu1aMs. That is all, and we will now proceed to the other 
hearing. 


(Whereupon, at 3:10 p.m., the special subcommittee proceeded to 
other business. ) 





INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


MONDAY, NOVEMBER 17, 1958 


Hovse or REPRESENTATIVES, 
SpreciaAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 1334, 
New House Office Building, Hon. John Bell Williams presiding. 

Present : Representatives Williams, Mack, Moulder, Wolverton, and 
O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Oliver Eastland, assistant chief investigator; Herman C. Beasley, 
subcommittee clerk; and R. W. Martin, administrative assistant. 

Mr. Wixu1AMs. This morning the Subcommittee on Legislative Over- 
sight continues its hearings into the granting of television channel No. 
4 in Pittsburgh. 

Thus far there has been a great deal of conflicting testimony in 
regard to this case with respect primarily to the possibility of bribes 
having been accepted by a member of the Federal Communications 
Commission in return for which the channel was granted. On the 
other hand, there is testimony that would indicate the possibility 
that these rumors of a bribe may have been without substance and 
manufactured for a purpose. 

In either event it has been demonstrated to the committee in testi- 
mony by witnesses here that the mere fact that these rumors persisted 
influenced at least one of the applicants for channel 4 in Pittsburgh 
to surrender his application in return for, I believe, $50,000 to com- 
pensate him for the expenses that he had undergone in prosecuting his 
application. 

This morning it is the intention of the committee to hear from former 
Chairman George C. McConnaughey of the Federal Communications 
Commission, and Mr. Robert L’Heureux, who was his law partner 
following his separation from the Commission, and I believe that 
Mr. L’Heureux was also connected with the Federal Communications 
Commission at the time that this alleged bribe, or alleged fix, was 
supposed to have taken place. 

Our first witness this morning will be Mr. Robert L’Heureux. 

Will you be sworn, please, sir? 

Do you solemnly swear that the testimony you give this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. L’Hevrevx. I do. 

Mr. Wiiuiams. Thank you, sir. Have a seat. 
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TESTIMONY OF ROBERT D. L’HEUREUX, FORMERLY A PARTNER 
IN THE LAW FIRM OF McCONNAUGHEY & L’HEUREUX 


Mr. Wiuutams. Mr. L’Heureux, will you identify yourself for the 
record, please ? 

Mr. L’Hevrevx. My name is Robert D. L’Heureux. I am in pri- 
vate practice by myself here in Washington since June 1 of this year, 
Prior thereto I was in partnership with George C. McConnaughey, 
and under a rental arrangement with Mr. George O. Sutton, but the 
partnership was with Mr. McConnaughey. We had a 50-50 percent 
partnership. Prior thereto I was administrative assistant to George 
C. McConnaughey in the Federal Communications Commission, 
a was from sometime in February, I believe, of 1956, until June 30 
of 1957. 

For years before that I was connected with the Congress here. I 
started out in 1939 with the late Senator Charles W. Tobey of New 
Hampshire and, oh, at different times either with him or with the 
Senate Banking and Currency Committee. I was chief counsel of the 
Senate Banking and Currency Committee, of the Senate Interstate 
and Foreign Commerce Committee, of the Joint Committee’ on De- 
fense Production—and that’s about it. 

Besides that, I have, during all that time, taught law in the eve- 
nings, for a long time, 5 nights a week most of the years that I have 
mentioned. The last few years I have taught on a part-time basis, 
For instance, now I am teaching Tuesday mornings from 8: 10 to 9, 
I told your counsel I thought I was teaching this morning, but last 
ae I was teaching on Monday mornings. That was a mistake; and 

hursday mornings and Friday evenings. I teach criminal law and 
criminal procedure at Catholic University Law School, and for many 
years taught administrative law, constitutional law, and so forth. 

Mr. Wiutiams, Mr. Lishman. 

Mr. Lisuman. Mr. L’Heureux, did you attend the June 3, 1957, 
argument before the Commission involving channel 4? 

Mr. L’Hevrevx. I did not; and, Mr. Lishman, the first time that I 
recall ever hearing that there was a channel 4 decision or Pittsburgh 
decision or anything of the kind was, from my best recollection, Sep- 
tember of 1957, when the FBI came into the office of McConnaughey, 
Sutton & L’Heureux, in the National Press Building, and talked with 
Mr. Sutton and with Mr. McConnaughey separately. I remember at 
that time the secretary said, “The FBI is in here” talking to them, 
So I said, “Well, so what? The FBI comes around sometimes check- 
ing on people for jobs and all.” 

And then the next thing after they had been there Mr. McCon- 
naughey came in and then Mr. Sutton, and they told me what the 
questions were about, and I said, “Well, what is all this? What is 
this Pittsburgh decision ?” 

To the best of my recollection that’s the first time I ever heard there 
was a Pittsburgh decision. I didn’t know these people you have been 
talking about, Eckels and Reed. I heard their names for the first 
time from Mr. Sutton at that time when he explained what all this 
thing was. 

When your investigators asked me if I knew Reed and Eckels I 
said, “I know that I don’t know them,” but I always qualify that. 
“T might have met them at a cocktail party or something. Do you 
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have a picture of them that I could identify them?” They said “No.” 

The first day of the hearing here when I got out of the taxi, I was 
introduced to Mr. Reed and Mr. Eckels and Mr. Desvernine that were 
there, and I said, “Now, I have been asked several times if I knew 
you people and I might have met you at a cocktail party. Now I am 
sure I haven’t even done that.” 

They confirmed that. We had never met, never talked. 

Mr. Desvernine I had seen around the Hill here when I was on the 
Hill. I don’t ever recall meeting him before that first day of the 
hearings here. I had seen him here at hearings over a period of years, 
but never knew who he was. 

Mr. Lisuman. Mr. L’Heureux, when did you first hear of the al- 
leged 3-to-3 tie vote in this channel 4 proceeding ? 

Mr. L’Hevrevx. That was along that discussion that we had after 
the FBI came in in Seppenbes of 1957. Let me tell you that I tried to 
find out everything about this. I was very much concerned if they 
were asking about $50,000 bribes, and I said, “Listen. Let’s get this 
all on the table. I want to know everything about this.” And they 
talked, and so forth, and all that, and they said there was something 
in the trade press, or something that they had split evenly, and this 
and that; but that’s the first I ever heard of anything in his case. 

Mr. Lisoman. September 1957 ? 

Mr. L’Hevrevx. That’s right. 

Mr. LisHman. And you had not heard any rumors about the alleged 
$50,000 solicitation prior to September ? 

Mr. L’Hevrevx. That’s right. 

Again there in September of 1957 a question had been asked by the 
FBI that was directed at some kind of a bribe—either requested from 
or promised by the Hearst Co.; and don’t forget, I didn’t talk to the 
FBI, but Sutton and McConnaughey, both of them explaining to me 
what the questions were about, mentioned that there was something 
about a $50,000 bribe paid to Hearst, and what that was about, or paid 
by Hearst or requested from Hearst; and, of course, both of them told 
me they had never heard anything about this thing, and what was one 
angle of that thing. 

Oh, yes, there was another question that puzzled Mr. Sutton very 
much. He says, “They asked me some kind of question whether Mr. 
Eckels”—I am just trying to reconstruct now what was said—‘Mr. 
Eckels told me that they weren’t interested in paying a bribe to Mr. 
McConnaughey,” and he says—he was, of course, trying to tie that 
up with the questions the FBI asked about the $50,000 bribe to Hearst, 
you see, and he says, “I don’t see how he could have ever said any- 
thing like that,” unless the FBI asked him if he knew anything about 
a bribe to Hearst, and he might said said, “No, I know we made it clear 
we wouldn’t pay any bribe,” or something. He was puzzled by that, 
bue he was trying to tie it to Hearst. That’s when I first heard of that. 

Mr. Lishman. Well, after your meeting in September 1957, when 
you heard for the first time of the 3-to-3 tie vote and this talk about this 
alleged solicitation and bribe, what did you do? 

Mr. L’Hevrevx. What did I do? 

Mr. LisHmMaAn. Yes. 

Mr. L’Hevurevux. I questioned them. I don’t know if I understand 
your question. 








5300 REGULATORY COMMISSIONS AND AGENCIES 


I questioned them normally about the whole thing because, if there 
nad bese anything wrong in this, I wanted to know right quickly, | 
assure you. 

Mr. Lisuman. Did you goto the Commission ? 

Mr. L’Hevrevx. At that time? No. The FBI were on top of it, 
The FBI had questioned them about it, so I figured that they couldn't 
be in any better hands than the FBI to find out the truth or falsity of 
this, you see. 

I want to make another point clear here, too. There has been a 
lot of talk about a Mr. X, and so forth. I swear unqualifiedly that I 
am not the Mr. X or the phantom intermediary that is supposed to 
have called Mr. Eckels and Mr. Reed. I never heard their names 
before September, and I am sure I have never made a phone call to 
Pittsburgh in my life, let alone that ; and when the investigators asked 
me that, I snleet the telephone company to please get all my home 
bills to find out if a call could have been made from there, and they 
told me that they destroyed them after 6 months, but sometimes they 
were a little late in destroying them. 

IT said, “See what you can do about destroying those.” I knew I had 
never called Pittsburgh in my life, so it would show that, you see. 

Mr. Lisoman. Between June 3 and September 1957, you had never 
heard of this rumor which has been testified to as having been preva- 
lent in Washington ? 

Mr. L’Hevrevx. Never. 

Mr. Lisuman. Concerning the alleged solicitation of a $50,000 bribe 
of Television City ? 

Mr. L’/Hevrevx. That is right. I was shocked. It was the very 
first time I ever heard of it. 

Mr. Lisoman. Do you recall a meeting on March 23, 1958, at the 
home of Mr. Sutton, which was attended by you and Mr. Sutton and 
Mr. McConnaughey ? 

Mr. L’Hevrevux. Yes. Yes, I remember it, and you can have this 
for your records if you want. 

Mr. Lisoman. Would you please state the substance of what you 
gentlemen discussed that evening ? 

Mr. L’Hevrevx. Yes. 

Mr. Lisoman. In connection with the channel 4 matter. 

Mr. L’Hevrevx. This was March 23, 1958. Mr. McConnaughey 
had been called, as he was a few times here, to testify and you 
had a lot of witnesses and his appearance was delayed. So he came in 
March 23, 1958, because he was supposed to testify the following Mon- 
day or Tuesday. So we met him and we went to Mr. Sutton’s home 
and we said—now, as we got to the house—let me tell you why I re- 
member the date. This is on my office calendar, April 8. This hap- 
pened March 23. 

I remember him using that date. I always wished he hadn’t said 
what I am going to testify now, so I wouldn’t have to talk about it. 

I said, “Someday I may be asked about that conversation.” So I 
jotted down these words: 

“Sunday, March 23, 1959, when McCon”—short for McCon- 
naughey—“told Sutton and me.” So that if anybody went through 
my files they wouldn’t know what it is, but I would remember the date 
when it took place. This was April 8. It was March 23. I looked 
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at the calendar to see the approximate date. So the date is pretty 
te. 

wnanywisy, we went to Mr. Sutton’s home, and I said, “Now, Judge, 
let’s go over this whole thing again.” I said, ie none of us 
like all this talk about bribes, and this, and so forth. What do you 
think could have caused all this talk? What do you think could have 
been said or something that might lead people to think there is some- 
thing wrong?” I said, “If there is anything, let’s get it all out on 
the table.” And the judge sat back. 

I remember right where he was seated and where Mr. Sutton was 
seated in Mr. Sutton’s living room. | 

The judge mused a little and shook his head. 

Mr. Wotverton. Whom do you mean by “Judge” ? 

Mr. L’Hevrevx. Excuse me. We call Mr. McConnaughey, Sr., 
“Judge” because he has been chairman of the Public Utilities Com- 
mission of Ohio and out there apparently the chairman carries the 
name “Judge” even after they get off, and people who knew him called 
him “Judge,” so I got the habit, too. 

So the judge shook his head a little, and he says, “You know”—and 
he seemed to be musing about the whole thing. He said, “You know, 
that is what gets me about this case,” or words to that effect. 

He said, “Here I have been chairman of the Public Utilities Com- 
mission of Ohio. I have been chairman of the Renegotiation Board 
here in Washington. I have been Chairman of the FCC.” And he 
says, “Never in all my experience have I ever had anybody even hint 
that they would like to give me some benefits of any kind or anything 
that could be interpreted in any way as an offer of benefits.” 

He said, “Except in this case.” And right away I know my mouth 
opened. It seemed there was something connected with this case. 

Isaid, “What was that ?” 

He says, “Well, while I was talking with Mr. Reed on”—that was 
in early May. You referred to that discussion that he had testified 
toabout April 2 here. “When I was talking with Mr. Reed”—— 

Mr. Wotverton. May of what year? 

Mr. L’Hevurrvx. May of 1957, when he had that talk with Reed at 
the Mayflower. 

Mr. Lisuman. Yes; May of 1957. 

Mr. L’Hevrevx. All right. “In May of 1957,” he said, while we 
were talking there he says”—let me think a minute because I want to 
get that just straight just how he said it. 

I have testified to your investigators about this and I have testified 
tothe grand jury about this. 

He says, “While we were talking that way” he says, “he asked me, 
‘Do you have a son in Columbus, George or George, Jr., practicing’ ?” 
He said, “Yes, I do.” He says, “Well, he says, you know, I represent 
National Steel and several other companies that: do business in Ohio 
and”—he says, “it could be that we might be able to send him some 
business, perhaps something like $10,000 a year or something.” 

So I said, “What did you do then ?” 

He said, “Let me tell you I changed that subject real quickly.” 

That was the gist. 

Mr. Moutper. May I inquire, Mr. Chairman ? 

Where was this conversation had ? 
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Mr. L’Hevrevx. That was in George Sutton’s home. You might 
ask him the address. It is near that church at the end of Massachn- 
setts Avenue when you go down there just a few blocks from there. 

Mr. Moutper. Do you recall the date of that? 

Mr. L’Hevrevx. Yes, it was March 23, 1958. 

Mr. Movutper. That was how long after the conversation in the May- 
flower to which he was referring ? 

Mr. L’Hevrevx. The conversation at the Mayflower had taken place 
in May of 1957, I think Mr. Lishman will confirm. 

Mr. Moutper. That was a year at the time. 

Mr. L’Hevrevux. I am going by what was testified here. 

In May of 1957, Mr. Reed and Mr. McConnaughey, according to his 
testimony and the testimony of Mr. Reed, had a luncheon together. 

Mr. Movuuper. I understand that. It was a year afterward then that 
he was talking with you about it ? 

Mr. L’Hevrevx. That was March 23, 1958, that he was talking with 
me and Mr. Sutton. 

Mr. Moutper. What caused him to make that statement at that time? 

Mr. L’Hevrevx. I think it was because I was lighting into him. 
“T et’s get everything you remember about this here on the table.” [ 
wanted to know. 

I haven’t known Mr. McConnaughey too long. Let me tell you a 
little about how I got to know him. 

T was counsel for the Senate Interstate and Foreign Commerce Com- 
mittee. He came to testify there on his confirmation. 

Mr. Movutper. What I am getting at is why he would bring up this 
subject and discuss it with you in detail and what was said there at 
that time a year afterward. 

Mr. L’Hevurevx. Don't forget, he was coming to testify about this 
before this committee, and I wanted to know everything about this. 

Mr. Movutper. Go ahead, Mr. Lishman. 

Mr. Lisuman. Prior to the time that Mr. McConnaughey told you 
about this conversation Mr. Reed had with him about channeling busi- 
ness to his son at Columbus, had you ever heard such a rumor ? 

Mr. L’Hevrevx. Never at all. In fact, I was just amazed. AsI 
told you, I wished he hadn’t told me, because then I wouldn’t have 
had to testify about it. 

Then when we went to the grant jury, which was about a month 
after this, about April 23, they asked me a pretty direct question 
about whether I had heard in connection with this case of anybody 
either asking or offering anything, and I said, “I regard this as per- 
tinent. Whether this was offered as a bribe or not, I don’t know, you 
see, but,” I said, “I am going to tell you the conversation I had a 
month before,” and I repeated what I have just told you. 

Mr. Lispman. Did you ever have any conversation with Mr. Me- 
Connaughey respecting the alleged solicitation by him of $50,000 of 
Television City, Inc., in return for his vote en channel 4? 

Mr. L’Hevrevx. I know he denied it when we first heard about it. 
Don’t forget that when we first heard about it it was to Hearst and 
I said, right after the FBI had come to talk to us in our offices, the one 
I testified to in September of 1957, I said, “Well, what do you think 
could have started all this?” 
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He said, “I know that it is not true. They have never asked for 
av yer ask y x.” “In fact,” he 
anything. I have never asked them for anything.” ‘ fact, 
said, “do you think we can find out who started anything?” 

I said, “This isn’t like when somebody swears out a warrant. 
You have a right to find out who swears it out. This is something 
they are investigating in the FBI and the FBI won’t tell us their 
sources,” and he denied it completely. 

Mr. Lisoman. Was that in September 1957 when you had this 
conversation ¢ 

Mr. L’Hevrevx. This was September 1957. That was about Hearst. 
You asked about Television City. 

Mr. Lisuman. That is correct. 

Mr. L’Hevurevx. | wanted to distinguish between the two. 

Mr. LisuMan. Yes. 

Mr. L’Hrvurevx. I was trying to remember when I first heard of 
this request from Television City. All I remember is what I have 
already said at first, the first part. ' 

All I remember is what Mr. Sutton had said he was puzzled about, 
why would they have told me that they weren’t interested in a bribe 
but we were tying that to Hearst at that time because that was what 
the FBI had questioned about. 

When I heard about Television City, I can’t say the exact time, but 
when I heard Mr. Sutton here testifying the other day, I think he 
said Mr. Pierson had told him about that there was a request there. 

I know that it is in the last few months or something that Mr. Sut- 
ton called me one day and said, “Bob, could you drop by the office ?” 

I said, “Yes.” I was in private practice then. I walked into his 
office and he didn’t tell me the source then. 

When he testified the other day that Mr. Pierson told him that, I 
figured that was the source. He didn’t tell me the source. He said, 
“T have heard from a source that I am not going to identify that Mr. 
McConnaughey is supposed to have either made a call or had some- 
body make a call to Mr. Reed in Pittsburgh,” and to the best of my 
knowledge that is when I first heard of that. That was from Mr. 
Sutton. 

Mr. Lisuman. Mr. L’Heureux, just to make the record absolutely 
clear, is it or is it not a fact that you did make such a call on behalf 
of Mr. McConnaughey? Did you telephone to Mr. Reed and make 
any such request for this $50,000 ? 

Mr. L’Hevrevux. No, sir. I did not. The first I heard anybody 
had was as I have already testified. 

Mr. Lisnman. Do you know of or have any information indicating 
who may have made such a call if any were made? 

Mr. L’Hevrevx. I have no such information. In fact, I did some 
speculating. I was amazed when witnesses here said they did not 
speculate and did not find out. They may have been telling the truth. 
Tam not questioning that. I questioned who could be likely to make 
a call like that. I tried to figure who would. I knew darn right it 
couldn’t have been anybody connected very closely with McCon- 
naughey that knew about our partnership. It couldn’t have been 
Sutton and it couldn’t have been McConnaughey and it couldn’t have 
been I because, apparently, what they had told him was that he was 
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going into a partnership with Sutton. Anybody who had seen that 
agreement or knew about it would know there was no partnership, 

The partnership was McConnaughey and L’Heureux and under 
the partnership that you have before you there was not one way that 
we could touch one penny that Sutton made or vice versa that they 
could touch our money. 

How could somebody connected with McConnaughey, for instance, 
call Sutton as some of the testimony here indicates, somebody con- 
nected with McConnaughey would call Eckels and try to have a 
retainer ¢ 

I think Mr. Pierson testified that there was some talk about a re. 
tainer to be paid to Sutton in view of this partnership. 

If they had paid Sutton that retainer under the agreement we 
wouldn’t have had a darn cent of it. 

If there was such an intermediary, if this phantom intermediary is 
ever found, I am sure it will be found he wasn’t connected with Mc- 
Connaughey in any way because he would have known that McCon- 
naughey couldn’t have touched that money. 

Mr. Lisuman. Well, I would like to get a short answer. 

In other words, am I correct in understanding your testimony that 
you did not know then or now and have no information indicating 
who made this call to Mr. Reed requesting $50,000 in order to secure 
Mr. McConnaughey’s vote in the channel 4 proceeding ? 

Mr. L’Hevrevx. I do not. 

Mr. Lisoman. You do not even know whether this call was actually 
made by anyone; is that correct ? 

Mr. L’Hevrevx. I don’t know whether it was made by anyone. 

Mr. Lisuman. And it certainly was not made by you? 

Mr. L’Hevrevx. It was certainly not made by me. 

Mr. Lasuman. I have no further questions. 

Mr. Witit1aMs. Mr. Mack? 

Mr. Mack. I have no questions, Mr. Chairman. 

Mr. Witu1ams. Mr. Wolverton ? 

Mr. Wotverton. How old are you, Mr. L’Heureux ? 

Mr. L’Hevrevx. Pardon me, sir. 

Mr. Wotverton. How old are you? 

Mr. L’Hevrevx. I am 46 years old. 

Mr. Wotverton. What law school did you graduate from? 

Mr. L’Hevrevx. I graduated from Georgetown University here and 
got a master of law from Georgetown University. I got a master of 
arts from George Washington University and before that got a bache- 
ae arts from St. Anselm’s College in my hometown, Manchester, 

Mr. Wotverton. How long have you been practicing ? 

Mr. L’Hevrevx. Well, as I told you, I was admitted to the bar 
about 1941, both here in Washington and in New Hampshire. Most 
of that time, as I have told you, I was connected with the Hill, so 
the only kind of practice that I would have done most of that time 
was sundowning, writing a will for somebody or something of the 
kind, or I was doing legal work for these committees all the time. 
Then when I left Senator Toby in—I was with him from 1939 until 
1941 or 1942—from that time until the end of 1943 I was teaching law 
at Columbus University Law School here in Washington and practic- 
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ing law at that time. Then I went into the Army and I was in Infan- 
try, was a gunner in Infantry. I got a commission while I was there, 
though I never applied for a commission in the Army. I got a com- 
mission while I was in Infantry and when they saw on my record that 
I was a lawyer and had done some legal work they put me in the courts- 
martial system and I was defense counsel for a few months, from what 
I recall, and then I was a trial judge advocate trying cases of murder, 
rape, bribery, all general courts-martial, until I got out of the service. 

r. WotverToN. When did you first become acquainted with Mr. 
McConnaughey ? 

Mr. L’Hevurevx. Mr. McConnaughey was up for confirmation be- 
fore the Senate Interstate and Foreign Commerce Committee and I 
was counsel for that committee, so I met him there, but that means 
meet him, “How do you do.” He wasa witness. And so forth. 

Mr. Wotverton. When was that? 

Mr. L’Hevrevx. When he was up for confirmation might have been 
a year to a year and a half before I went to the Commission. 

Mr. Wotverton. Was it February 1956? 

Mr. L’Hevrevx. I went to the Commission about February 1956. 
Iam not sure whether it was January or February. It was in there, 
because for a while Senator Magnuson kept me on the payroll of the 
Senate Interstate and Foreign Commerce Committee until they could 
clear the grade. I was getting ready to leave the Senate Commerce 
Committee because even with my teaching evenings and all I found it 
pretty difficult to feed four for a while, and then five children. You 
see, we have five children. So I wanted to go out to practice. Senator 
Bricker’s office knew that, as most people knew up there, so they knew 
I was getting ready to go into practice. 

One day Mr. McElroy, John McElroy, called me. This was about 
a year and a half after I shook hands with Mr. McConnaughey when 
he came up for confirmation. I had never talked to him in between 
and Mr. McElroy called me in and said, “Bob, would you like to 

70 to” —— 

: Mr. Wotverton. Who is Mr. McElroy? 

Mr. L’Hevrevx. John McElroy was Senator Bricker’s adminis- 
trative assistant. They had known me both on the Banking and Cur- 
rency Committee and on the Senate Commerce Committee and the 
Joint Committee on Defense Production. They had known me all 
this time, as most Republicans and Democrats knew me there, and I 
challenge anybody here to find one Democrat or Republican who will 
say anything against me. I have always gotten along well with all of 
them. I think people of your staff know about that. 

So John McElroy called me in and he said, “Bob, how would 
you like to go down as administrative assistant to Chairman McCon- 
naughey at the FCC? So I said, “Well, what is that job about?” 

He says, “That is a job that was created by Senator Magnuson, 
actually. He put a rider in an appropiration bill a few years ago. He 
thought that there ought. to be somebody in the FCC that could explain 
the actions taken by the FCC and all Members of Congress, to act as 
a liaison, so he put a rider there. 

I says what does the job pay, and from my recollection he said, 
“Well, it isa grade 14 or 15.” Fourteen, I think he said. 
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I said, “Listen. I am making $13,600 here. I am getting ready to 
go into practice because that isn’t enough,” and I said, “A grade 14” 
He told me the approximate amount it paid. He says, “Well, go dowa 
and talk tothem. Maybe they can do something about the pay. 

So I said, “Well, I don’t know. I will go talk to them if you want me 
to.” 

From my recollection I had about three meetings with Mr. McCon. 
naughey. He was trying to sell me on going in as his administra. 
tive assistant and the reason he told me that, he heard that I got along 
very well with Republicans and Democrats on the Hill, and McElroy 
had told me the same thing. 

He said, “Bob, you’re not hard to get along with and people like you 
around here. You would be a good legislative liaison.” That is com- 
plimentary, but I also needed money, so I went down there and he says, 
“No, it is a grade 14, but we think we can make that a grade 15. 

I said, “How much does that pay? I'll be getting $700 less than I 
am making now.” 

He says, “Let’s see what we can do.” 

So I went down and talked to the people on the committees and Sena- 
tor Magnuson was gracious enough to say either through his staff or 
something—I don’t remember whom I talked to, but he says, “Bob, 
you can go out and get acquanited with that.” 

I told him that they were trying to get me a grade 16 out of the 
Civil Service Commission. No, that would have been more money 
loss, because after I got a grade 16 I was still $700 short. 

Mr. Wotverton. How many children did you have then ? 

Mr. L’Hevrevx. I had five children. I have five children. They 
applied to get that job marked as a grade 16. They marked it asa 
grade 16 and then I went.on the payroll at the FCC. That’s why I 
can’t tell whether this happened in January or February or so forth. 
But hadn’t known Mr. McConnaughey except a handshaking and I 
told him when I went in, “Mr. McConnaughey, I like this experi- 
ence. I would like to do what I can to make relations good between 
the FCC and the Hill,” but I said, “within a year or two I would like 
to go into practice because that is what I have to do in order to havea 
chance to put my children through college someday.” 

Mr. Wotvertron. With all this maneuvering back and forth was 
there any political consideration that had to enter into your approval 
for that particular position ? 

Mr. L’Hevurevx. There were no political considerations except as 
follows, and that floored me when I heard this: After Mr. McCon- 
naughey tried to sell me on taking this job, knowing I didn’t want it 
it wasn’t paying enough and all that, he tried to talk me into it an 
finally I said, “All right, that experience won’t hurt me,” because I 
had had a lot of experience on the Hill, but I hadn’t had any in an 
agency. 

So I figured, well, this is only $700 short of what I was making 
before, so I guess I will take it. So he says, “Well, now, will you get 
a clearance from the National Republican Committee ?” 

Mr. Wotverton. Whosaid that ? 

Mr. L’Hevurevx. Mr. McConnaughey. So naturally I was sur- 

rised. He tried in three different meetings, about two or three meet- 
ings to get me to accept the job. When I say yes, he tells me I have 


Ir- 
et- 
ve 


REGULATORY COMMISSIONS AND AGENCIES 5307 


to get clearance. I say, “Well, I suppose I can get it. I will try.” 
Iam from New Hampshire. In New Hampshire until the last elec- 
tion you either were a Republican or your vote didn’t count, you see. 

I said, “I am a Republican. I imagine I can get clearance.” I 
would like to explain this detail. I had a doubt as to whether one 
particular Republican would clear me, but I didn’t tell Mr. MceCon- 
naughey at that time. I said, “Well, put it in and find out.” 

Well, it was delayed and it was delayed, this clearance, and the two 
Congressmen from New Hampshire right away gave their clearance. 
The others didn’t. They hesitated and so forth. So I put in a call, 
and I had rather not give all the details on things but I put in a call 
to New Hampshire and talked to one Senator and said, “Hey, what’s 

holding up this clearance here?” I mean that is what I wanted 
toask him. I couldn’t get to talk to him. It wasn’t until January 
when they came back to Washington he told me he would like to see 
me. I had told his office I would like to talk to him when he got 
there, seeing I couldn’t reach him on the phone. I got here and he got 
me in his office and he asked me why I wanted this job and I said, 
“Well, I really didn’t want it too much and I didn’t give a darn if I 
don’t: get clearance because I want to go into practice, anyway, but I 
want it decided one way or another so I can tell Mr. McConnaughey 
he can choose somebody else.” 

Mr. Wotverton. Did you give the name of that person ? 

Mr. L’Hevrevx. I would rather not, but if you press it, I will. 

Mr. Wotverton. Is he still alive? 

Mr. L’Hevrevx. Oh, yes, he is still alive. 

So he says after a lot of talk about my association with Tobey, and 
all and so forth, and he says, “Well, I will tell you. All I wanted to 
do was to make sure that you were doing the right thing by yourself,” 
and he said, “I will be glad to send that letter,” and a couple of days 
later I was told [had clearance. That was it. 

Mr. Wixu1aMs. Mr. L’Heureux, you will join me in expressing the 
hope that rule 22 is never repealed, won’t you ? 

Mr. Wotverton. I assume we have all the details. 

Mr. L’Hevurevux. You have, except you have a new Mr. X. But I 
would rather not furnish it. 

Mr. Wotverron. This isthe second Mr. X now. 

Mr. L’Hevrevx. That is right. 

Mr. Wotverton. Then when the way was cleared you came in as an 
administrative assistant to Mr. McConnaughey ? 

Mr, L’Hevrevx. That’s right. 

Mr. Wo.verton. Did that bring you in close contact with him? 
Confidential contact ? 

Mr. L’Hevurevx. Well, I had two jobs there. I was legislative liai- 
son, and that took up most of my time. That is, calls from Members 
of Congress. It could have been 30 or 40 a day. 

Mr. Wotverton. Was that liaison between Mr. McConnaughey and 
Congress or was it between the Commission and Congress ? 

Mr. L’Hevurevux. The job was administrative assistant to the Chair- 
man, but, in effect, I was legislative liaison for the Commission in the 
sense that when—as you know, there are quite a few people dissatisfied 
whenever there is a decision made by the FCC. There may be four or 
five or seven applicants, and they choose just one. They have made 
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six mortal enemies, as a rule, immediately. And they go to their Con- 
gressman and go to Senators and say, “We have gotten a raw deal,” or 
they will say all kinds of things. So when a Senator or Congressman 
called up the Chairman’s office, most of the time he was busy, and go 
the girls would give the call tome. I would say : “Listen, the decision 
has just been made. If you wish, I will come over this afternoon or 
tomorrow and talk about it.” ‘Then I would get the public record 
read it, and go up to talk to them, to assuage them, make them under. 
stand that this was a difficult choice, that the Commission had many 
difficult choices to make, and say: “You can question perhaps their 
judgment and the way they decided it, but you can’t question,” as far 
as I knew, “their integrity,” and usually I would leave them pretty 
well satisfied. 

That was my main job. The second job was security officer of the 
FCC. That took up quite a bit of time. That was clearing employ- 
ees on security and loyalty. 

Mr. Wotverton. Did you ever know of any similar position being 
utilized by the courts to see Congressmen. and others as to decisions 
that had been rendered by them ? 

Mr. L’Hrvrevx. No, Mr. Wolverton. But don’t forget that this 
was put in by the Appropriations Committee of the Senate, and it was 
passed as a rider to an appropriation act. There were Members of 
Congress that thought that there should bea liaison. The FCC hadn't 
asked for that. The Congress gave it to them, and they took, I think, 
3 years in filling it. 

r. WotvertTon. Well, evidently it has been very effectively used 
since they did fill it. 

Mr. L’Hevrevx. Pardon? 

Mr. Wotverton. I say, “Evidently it has been very effectively used 
since they did fill the position.” 

Mr. L’Hevurevx. I don’t know. I held the job until June 30 of 
1957, and I don’t recall any particular Congressman or Senator whose 
office I left who were particularly angry after they had heard all 
the facts. 

Mr. Wotverton. How long were you in that position under Mr. 
McConnaughey ? 

Mr. L’Hevurevx. From about January or February of 1956 until 
June 30, 1957, when Mr. McConnaughey and I left the Commission. 
Mr. Worverton. For the purpose of going in a partnership? 

Mr. L’Hevrevx. That’s a right, sir. 

Mr. Wotverton. Had there been any conversation between you and 
Mr. McConnaughey in view of his service in the Commission and your 
services as a liaison officer, which evidently from your statement had 
been so satisfactory, that put you in a position of obligation—— 

Mr. L’Hevurevx. No, sir. 

Mr. Wotverton (continuing). Upon the part of anyone to bring 
business to you—— 

Mr. L’Hevurevx. No, sir. 

Mr. Worverton. Wait a minute, [Continuing.] Or the possi- 
bility of bringing business to your firm ? 

Mr. L’Hevrevx. No,sir. And let me tell you something about that. 

Mr. Wotverton. Then what was the basic reason for you and Mr. 
ee both to leave the service and go into a private partner- 
ship? 
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Mr. L’Hevrevx. Don’t forget, when I left the Senate I wanted to go 
into practice. I asked to come and do a job, try to act as a legislative 
liaison for the FCC. I told them when I went in that I wouldn’t 
stay more than a year or two at the most. About Christmastime of 
1956 I told Mr. McConnaughey that I was planning on going into prac- 
tice within 6 months or a year, that I would leave the Commission, and 
he told me at that time, he says, “Bob, how would you like to go with 
me?” This is about Christmas of 1956. And I said, “What? You 
are going to leave the Commission ?” 

He says, “I don’t know yet.” He says, “I don’t know whether I 
will leave or not, but give that some thought.” 

I gave it a thought for a couple of 

r. WotverToN. Didn’t you go with the Commission in either Jan- 
uary or February 1956? 

Mr. L’Hevrevx. That’s right. And I told Mr. McConnaughey—— 

Mr. Wotverton. What position were you in when you had con- 
yersations at Christmastime of 1956? 

Mr. L’Hevrevx. That’s right. I went in in January or February 
of 1956, and it was the following Christmas that I told him that 
within the next year I was thinking of going into practice, as I had 
told him when I first took the position. And he said, “How would 
you like to go in with me?” 

Isaid, “Are you leaving the Commission ?” 

He says, “I don’t know yet whether I will leave it or not, but if 
I do, give it some thought.” 

Well, I later talked to him and said, “Well, that is fine.” I will 
tell you the reasons why I thought it sounded fine. I had been on 
the Hill most of the time. I hadn’t been out in practice and all that. 
I know I had done all right as a lawyer in the Government. I knew 
I had done fine in law school. I knew I was doing fine in teaching 
law. I wanted to go out and practice. I knew he had practiced law 
for 30 years, and I said if this man who has experience and I go in 
with him—and when he told me he was going to make a 50-50 prop- 
osition, I will tell you frankly that I was happy because I felt that 
that was a break for me, that he would have his old clients, or some- 
thing, coming back. That is the only thought. And when we got 
to talking about going into practice after he notified the President, 
I said, “Mr. McConnaughey, both of us had better make sure that 
we live up to the highest standards. We shouldn’t talk to anybody or 
anything about possible business.” 

e says, “Oh, no.” 

I said, “I want to make sure that we both feel the same about it.” 

And I have never talked to anybody in the communications busi- 
hess or anywhere else, hinting I would like law work or suggesting 
that I needed practice or anything of the kind, and I challenge any- 
body to come up here and swear to the contrary. 

Mr. Wotverton. Did you know of anyone else that was presentin 
your advantages or Mr. McConnaughey’s to them after you had 
ceased to hold a position with the Commission ? 

Mr. L’Hevrevx. I don’t know of anybody who ever did that. for 
me. I mean, as you say, for our advantage; but if I did, I would 
punch him in the nose because I don’t want that kind of help. 
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Mr. Wotverton. Had there been any talk that such overtures had 
been made by anyone? 

Mr. L’Hevrevx. I have never heard of any overtures made to send 
business to McConnaughey or myself, if that is your question. 

Mr. Wotverton. Then why did you feel it was necessary to say to 
Mr. McConnaughey, “We shouldn’t do anything to indicate our in. 
tention to go into private practice” ? 

Mr. L’Hevrevx. I don’t think I said we shouldn’t do anything to 
indicate our going into private practice. I said we shouldn’t do any- 
thing to indicate to anybody that we would like their business, and 
I'll tell you why, because I kept telling my students—— 

Mr. WotverTon. Just a minute. 

Mr. L’Hevrevx. I would like to answer your question. You asked 
me why I found it important. Because that is part of my standard 
talk. I have been teaching young boys since 1942 in law school. 
One of the subjects I have taught was legal ethics and I always try to 
teach them to live up to the highest standards and tell them, “If you 
are working for the Government, don’t ever be in a position to line 
yourself up some practice or something, because it is highly irregular.” 
That’s.why it was normal for me to talk that way. 

Mr. Wotverton. I was wondering why you would give the same 
kind of a lecture or suggestion to Mr. McConnaughey, who had been 
precticing for 30 years, as you had been giving to the boys that 

ad never practiced. 

Mr. L’Hevrevx. For the simple reason that I didn’t know anything 
against his integrity today, sail the same thing goes for Sutton. On 
the other hand, I wanted it to be understood. I don’t want somebody 
who was going into practice with me talking to somebody about lining 
up business, and I might have been impudent, because I think a little 
impudence is necessary between prospective partners. 

Mr. Wotverton. I wish there was a little bit more result of impu- 
dence along these lines than these cases have indicated, because it has 
certainly indicated a very great amount of laxity so far as attitudes 
of members of the bar toward the Commission is concerned. 

Mr. L’Hevrevx. I agree with you 100 percent and, while you are 
not on this subject here, as I told you I taught administrative law for 
years, until 2 or 3 years ago, but while you are having these talks don’t 
let these communications bar lawyers tell you, and it is a position 
they take regularly, “We need an administrative tribunal and all that. 
We need an administrative board.” 

You couldn’t do business otherwise. I think it is the American Bar 
Association recommendation that they have an administrative court. 
Take these men and give them a long tenure, permanent tenure. Take 
them out of the hands of Senators and Congressmen, because you 
know darn well what happens in these appointments. You hear it 
rumored all the time. 

This Senator or this Congressman lines up with the White House, 
or something. I have no evidence of this. I am speaking of the talk 
you hear all the time down through these years that this is Mr. So-and- 
So’sman. This is Mr. So-and-So’s man. He was successful in getting 
him appointed and all that. Look up the history. How many have 
stayed more than a term or two? You will find very few. They are 
there for a short period of time with small pay and they engage in 
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talk with industry all the time. Change that system. Take it out 
of the hands of Senators and Congressmen for recommendations. 
Make them regular judges. You can have an administrative board 
when they tell _ “We have to talk—90 percent of our work is rule- 
making and all that. We're like you Jongressmen and Senators. 
We ought to be able to talk to the public all the time.” 

All right, then. Make that board, and I am not making myself 
very popular now in the FCC, but you are asking me a frank ques- 
tion and I am giving you a frank answer. If you want to, give them 
legislative functions. Let them decide whether a channel goes to 
this place or that place, but when you have two applicants for it, con- 
sider that quasi-judicial and put it in the administrative court, but 
create an administrative court, the regular judges, and none of you 
will dare, and nobody in the public will dare, to talk to them about 
a case, I assure you, because they will be getting $25,000 a year and 
they don’t want to lose that, and, furthermore, they have a life tenure 
and they want to have a high reputation, and none of you Senators 
or Congressmen will dare talk to them. 

Let me give you another little point that your staff may or may 
not have run into. Do you want to find out the extent of congres- 
sional pressures on Congress? Let me tell you about a file they have 
at the FCC. I don’t know if you have run into it. They have what 
they call a congressional file. They have one on every Senator and 
every Congressman. Every letter that they have ever written to a 
Congressman or Senator is in that file. They always acknowledge a 
letter. They say “Your letter of such a date.” All the letters are 
there at the FCC. They are in the records, but usually your investi- 
gators will have trouble finding them, but get hold of that file and 
don’t give it out to the public. You people have a duty to protect 
reputations and all until you find out all the facts. Don’t give it out 
to the public, but. sit together in executive session. Look up these 
files and then look up the letters the Senators wrote and you are 
going to find that some Senators and Congressmen have probably 
stepped beyond the bounds of propriety in showing that they would 
like this or that case decided. That is a little type you can use. 

Mr. Wotverton. With the association you have had it seems to me 
that consideration should be given to that matter that you have 
brought to our attention. 

Mr. L’Hevurevx. Thank you, sir. 

If you look well into an administrative court, making them mem- 
bers, you can even use this political approach. It might not be at- 
tractive, that is not advice for you, Mr. Wolverton, but it might not be 
attractive to some members of this committee to set up an administra- 
tive court now, because all the appointments would be made by a 
Republican administration, but if they want to study it for a couple of 
years and then set it up it is a good time. Then nobody will have 
influence on it. 

Mr. Wotverron. Mr. L'Heureux, we have gotten away from what 
the purpose of the testimony is to be, however, I think it was worth- 
while that we have this expression of opinion on your part and I am 
hopeful that as these hearings go on and as contacts are made with 
members of the bar and these different associations, the American 
Bar Association and the different organizations, in connection with 
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the different. regulatory bodies, we will have the benefit of your 
thoughts and your suggestions, and nothing would please me better 
than to have your thought as to whether regulatory rules and regula- 
tions set up by the Commission are sufficient or whether the situation 
is such that it requires statutory legislation on the part of Congress, 

This committee was set up for the purpose of ascertaining the weak. 
nesses in these different regulatory bodies. Tome it was very apparent 
from the very beginning that one of the greatest weaknesses was the 
fact that in these what might be termed either judicial or quasi-judj- 
cial regulatory bodies with vast cases in hand to be decided ‘od ap- 

aled, as is often the case, in the U.S. courts, there was an absolute 

isregard of those standards of morality that exist between the mem. 
bers of the bar and the courts and that there should be that same 
standard in effect between the members of the bar and these regulatory 
agencies. To that end I am hopeful that this committee in its report 
will be able to find a way of suggesting the type of regulation that 
there should be, and in your own personal opinion it would have to 
be statutory because this has gotten so far out of hand that nothin 
short of legislation will correct the evils that have been develope 

Mr. L’Hevrevx. I agree with you. 

Mr. Woxrverron. Let us get back now to the meeting of September 
1957, when you first learned of any possibility of proprieties having 
been evident in this case or at least referred to in this particular case, 

Who spoke to you first about it after the FBI had been at the office 
of McConnaughey, Sutton, & L’Heureux ? 

Mr. L’Hevrevux. To my best recollection, Mr. McConnaughey, who 
is in the next room, walleed into mine and a few minutes late, Mr. 
Sutton walked in. 

Mr. Wotvertron. Let us get our answers just as short as we can. 
Without losing any of the details that are important but without too 
much elaboration, let us get just what happened. 

Now, what was said to you and by whom they came from this meeting 
with the FBI? 

Mr. L’Hevurevx. Mr. McConnaughey walked in and said, “Those 
were FBI men.” He said, “Yes; Jane told me they were around. 
What was that all about?” 

He sat down and told me the type of questions they asked him. 

Mr. Wotverton. Was that the first you had heard of that? 

Mr. L’Hevrevx. The very first I ever heard of it. 

Mr. Wotverton. Did you make any investigation on your own after 
that to ascertain what, if any, truth there might be to it or basis for 
the questioning ? 

Mr. L’Hevrevx. The only investigation I could make was to ques- 
tion Mr. Sutton and Mr. McConnaughey several times over and over 
again, and you want me to shorten the time. All I can tell you is that 
from one time to another they about always gave the same version 
that Mr. Sutton has given here to this committee. I boiled down to 
that. 

Mr. Wotverton. Did you have any further talks with them about 
it until May of 1958 ? 

Mr. L’Hevrevx. Until May. You mean until now? 

Mr. Wotverton. Yes. 

Mr. L’Hevrevx. Oh, many, many times. I told you Mr. Sutton 
called me to tell me that rumor he had heard from Mr. Pierson. 
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Mr. Wotverton. Did you talk to anybody else except them in an 
effort to find out what, if any, truth there might be to it! 

Mr. L’Hevrevx. No, because I didn’t know anybody else, if there 
were anything to it anybody else that would know about it except 
them. I didn’t speak to Eckels and Reed because I didn’t know them 
and wouldn’t have talked to him. , 

Mr. WotverTon. In their conversations with you, had either Mr. 
McConnaughey or Mr. Sutton mentioned Eckels or Pierson to you? 

Mr. L’Hevurevx. Mr. McConnaughey, to the best of my knowledge, 
didn’t mention Eckels. I don’t know if the name “Eckels” was in his 
mind, but Mr. Sutton told me, when I asked him what all this was 
about, that was the first time that I knew that Sutton had ever been 
counsel. That was after the FBI talked in September of 1957. I sai, 
“What are all these things? How do you get into this?” 

He told me he had been counsel for this company and all. That is 
the first time I ever heard of it. He mentioned Eckels and Reed. 

Let me tell you. I gave him a grilling cross-examination. 

Mr. Wotverron. You mean it was not until September 1957, that 
you knew that Mr. Sutten-had been a party to that particular proceed- 
ing relating to channel 4? 

Mr. L’Hevrevux. Thatis right. Inever knew it. I heard Mr. Sut- 
ton testify here that at one early meeting that he had with Mr. Mc- 
Connaughey and I, when we were discussing this possible association 
that we would go into, that Mr. McConnaughey asked him whether 
he had clients before the FCC at the time and he said, “Yes, Televi- 
sion City.” 

I think that is what he testified to the other day. 

I have talked to Mr. Sutton about that. I have talked to Mr. Mc- 
Connaughey. Mr. McConnaughey told me he recalls that coming up. 
I don’t recall it and both of them say that I was there. 

The only thing I know about that is that I don’t recall that question 
being asked and that answer being given. It could have been, though, 
that, if he had said “Television City,” as he says here or “Pittsburgh,” 
it wouldn’t have meant a thing tome. I wouldn’t have known what 
it was all about. But I don’t remember the conversation. They had 
met once before, before they talked to me about possibly tying in with 
them because McConnaughey and I were going into partnership and 
from what Mr. McConnaughey told me, he had talked to Mr. Sutton 
about the possibility of going in with him and he said, “L’Heureux 
is going in with me.” 

hey could have talked about it in my presence. I knew nothing 
about it. 

Mr. Wotverton. Has there been anything said at any time to indi- 
cate to you that the services of Mr. Sutton had been terminated so far 
as the Television City was concerned ? 

Mr. L’Hevrevx. After the FBI came in, in September of 1957, 
it is my recollection that they had asked him if his services had been 
terminated or something of the kind, and Sutton had told me at that 
time, “I don’t recall any termination of services.” 

That was what he told me at that time. 

Mr, Wotverton. Would you participate in any of these bills that 
were being submitted by Mr. Sutton ? 
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Mr. L’Hevrevx. Oh, no. I wouldn’t; no. He kept his business 
to himself. In fact, we never found out just who his clients were, not 
that he wouldn’t have told us. In our agreement, we had a stipula- 
tion there that he would furnish us with a list of clients. He never 
furnished us with one and we never asked him for one. 

Mr. Wotverton. At that time the rumors that you had heard were 
confined entirely to the Hearst company; is that right ? 

Mr. L’Hevrevx. That is right, sir. 

Mr. Wotverton. In March of 1958, they included Television City. 

Mr. L’Hevrevx. I am not sure of that date but it was months ago 
and it is quite likely that when he had heard from Pierson because 
when he testified here I said, “That is where he had gotten that 
rumor,” because he had told me that there was a rumor that either 
McConnaughey or somebody for McConnaughey had called. That 
must have been before the investigators from this committee came, 
because, to my recollection, they asked about a phone call. It must 
have been about that time. It is hard to say just when. 

Mr. Wotverton. Have you any explanation to offer to this com- 
mittee as to how these rumors could have started ? 

Mr. L’Hevrevx. I don’t. 

Mr. Wotverton. You have said you did not know of any offers that 
had been made. 

Mr. L’Hevrevx. That is right. 

Mr. Wotverton. Either on the part of Mr. McConnaughey or in 
the form of business or direct cash payments, nor did you know of 
any conversations that had been made coming from the other source 
first to McConnaughey ? 

Mr. L’Hevrevx. Yes. 

Mr. Wotverton. Now, can you give any explanation as to how 
these rumors, as one witness has said, became prevalent? Where did 
it start? If it was not true, what was the purpose of somebody start- 


~—’ 
r. L’Hevurevx. Now, for one thing I don’t know where the ru- 
morscame from. The rest is speculation. 

Do you want my honest judgment on it? 

Mr. Wotverton. Yes; 1 would be glad to have it. 

Mr. Witu1aMs. I hope you can hold it to a few minutes. 

Mr. L’Hevrevx. I would like to quit now as far as I am con- 
cerned, but I am trying to answer these questions to the best of my 
ability. 

There was, as you know, $50,000 paid to people so that they would 
ull out of this. You know that. I mean three other applicants got 
50,000. 

Mr. Wotverton. In an endeavor to find out what the public in- 

terest really was. 

Mr. L’Hevrevx. I have got a thought on that, too, but on the first 
one, it is a possibility in this business, you have got people that are 
dealing for channels worth millions of dollars. Do you realize some 
of these television stations are worth $20 million? A man can some- 
times sell it for darn near that the next day, so you have people play- 
ing for big stakes, and there is always a possibility that big money 
corrupts, so that you have an explanation there. 
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Then people are dissatisfied when they see this huge amount slip- 
ping out of their fingers. That is why I want it in an administrative 
court, you see. ! 

Anyway, it would be as innocently started as this. Somebody 
could say, “Did you hear that $50,000 is being paid by Hearst,” or 
something like that, “and they are going to get the station.” 

“Yes, 1 know that.” 

Well, it was the $50,000 to each of the applicants. So it travels. 
An ugly rumor gets worse and bloated. 

Mr. Wotverton. What would be the reason for starting any rumor 
like that ? 

Mr. L’Hevurevux. There are many reasons that a rumor like that 
could get started. As I told you this is supposition. One.of the 
rumors could be to batter down the opposition, tell people, “This is in 
the bag. We are going to get this. Why don’t you pull out?” 

It could be something.like that. It could be just spite, somebody 
sore that somebody doesn’t vote for them. They hear all kinds of 
rumors and say, “Let’s create a new one.” It could be that somebody 
mentioned $50,000 paid to somebody and they would say, “Who would 
it be paid to?” 

“Oh, the Chairman is leaving the bench.” 

Mr. Pierson told the truth the other day that you hear rumors in 
Washington all the time. 

Mr. Wotverton. Let us get down to the case before us. 

Do you know of anyone on either side or any of these sides to whom 
it would have been advantageous to have started a rumor of that 
kind ? 

Mr. L’Hevrevux. Well, there is only one side to which that would 
have been advantageous in this case. I don’t claim here that that is 
who did it. I am speaking of a suppositious statement. 

Mr. Wotverron. I understand. 

Mr. L’Hevrevx. Of course, it would be very helpful to whoever is 
trying to get opposition out to tell the opponents, “Listen. This is in 
the bag.” 

Of course they wouldn’t say, “We have got it in the bag.” They 
would say, “Somebody else has it in the bag. We are going to try 
to merge with them. We can’t fight this thing. It is bigger than 
all of us.” 

You can see how that would help. 

Mr. Wotverton. With this vote of three to three which came out 
immediately after the hearing and then with these rumors originat- 
ing, who under those circumstances would be most inclined and for 
what reason to start a rumor? 

Mr. L’Hevurevx. I don’t maintain that that is it, but under our 
suppositious statement if, as the Fink witnesses testified here, a Tele- 
vision City representative went to them and said, “Mr. Pierson” or 
“Ted,” meaning Mr. Pierson, they say, “has told us that Hearst is 
going to pay McConnaughey in this thing,” it would be very easy to 
suppose that they started the thing in order to get the opposition out. 
I do not know. This is a suppositious statement but based on your 
question. 

Mr. Wotverton. Then there were two, each with three votes, when 
you speak of opposition it could be either way. 
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Mr. L’Hevrevx. Except that I haven’t seen any evidence here of 
the Hearst people using that kind of talk with others. I have seen it 
about Television City. 

Now, I don’t know of anything. If you do, you have got some. 
thing on me. I don’t know of any evidence here that Hearst spread 
these things around, 

Mr. Worverron. In other words, you have the opinion that be- 
tween these two contending forces with an equal number of votes that 
I take it that it is a bit suggestive to you as to the cause when it ap- 
pears that al] reference to this rumor comes through certain source;? 

Mr. L’Hevrevx. Let me put it this way. I am not a member of a 
jury so I am not going to try to judge anybody. Judge not and you 
will not be judged, but if I were on a jury and heard all this and 
my further hearing didn’t bring out anything else; yes, sir, I would 
have some very strong suspicions. 

Mr. Wotverton. Do you care to submit to the committee your 
suspicions ? 

Mr. L’Hevrevux. No, I say I would have strong suspicions if, as 
the reeord shows so far that all the sources come from two people, 
Reed and Eckels, which they have all gone back to and to the firm 
of Pierson & Ball with one exception. He mentioned Matta. I 
hope this committee will find out if Matta did say that, because that 
is the only other person that has been mentioned. They mentioned 
people in Pierson & Ball’s office and they mentioned people in 
Reed’s office. I am not trying to judge but if I were on a jury and 
this were the whole case, my suspicions would be very strong. 

Mr. Wotverton. With this I am going to close. It would seem 
from the testimony we have that it all started through the statement 
by Mr. Reed that he had reeeived-a telephone communication stating 
these facts with reference to a supposed bribe or offer and that he had 
relayed that to Mr. Eckels; Mr. Eckels made a hurried-up trip to 
Washington and he told it to certain other individuals. 

Now, do you know of any other source from which it stemmed ex- 
cept that? 

Mr. L’Hevrevx. I don’t know. 

Mr. Wotrverton. But when you heard it you tried to find out what 
that source was? 

Mr. I’Hevrevx. That is right. I think that is the normal ques- 
tion a 5-year-old child would try to find out. 

Would you, as a lawyer, sit in Pittsburgh. You have got an im- 
portant case up there. Now, you get a call saying, “You have an im- 
portant case there. McConnaughey wants”—what was it ?—“$50,000. 
You answer in 24 hours. Do you want this?” 

And he wouldn’t say, “Who are you? Are you an opponent or a 
friend? Are you an enemy? Are you somebody trying to get us in 
trouble? Who are you!” 

He said, “Thank you, sir.” 

Mr. Witu1aMs. Mr. L’Heureux, the committee is perfectly able to 
speculate. 

Mr. L’Hevrevx. He is asking me to speculate. 

Aren’t you, Mr. Wolverton ? 


Mr. Witttams. He asked you a question which you answered and 


then you began to speculate. 
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Let us try to a = as brief as possible and make your answers 
irect as possible, please. 
ae Piscmox. 1 thought it was direct, but that probably isn’t 
what he wants. : 

Mr. Wotverton. I think the witness may have been trying to 
answer my question. It was in a different way, I admit, but never- 
theless I will agree with the witness that the witness, I think, was 
trying to answer my question. Maybe I should not have asked him 
to suppose, but I have noticed in your testimony that you have a 
very practical side to your legalistic training and teaching qualities 
which made me very anxious to obtain from you what your thought 
would be in a matter of this kind because that is what we are en- 
deavoring to decide between ourselves here today as to whether this 
is true, whether it is a rumor, and if so, who would start it and the 
reason for starting It. 

You have given me at least some information on that subject that 
can be helpful in my considerations. 

I have no further questions. 

Mr. Witu1ams. Mr. Moulder. 

Mr. Moutprer. You made some reference to the fact that “If you 
were sitting on a jury hearing this testimony,” and I wish to comment 
that the major part of it at least would not be admissible. 

Mr. L’Hevrevx. No, because it is mostly hearsay. You are right. 

Mr. Moutper. I only want to ask one question in connection with 
your discussion with Mr. McConnaughey about the law practice. 
When you anticipate forming a partnership or a law practice here 
in Washington with an attorney who comes from far away and from 
another State, there could. be only one contemplation which you look 
forward to and that would be in connection with the agency that 
you were serving, is that so? 

Mr. L’Hevrevx. Absolutely not. He had represented all kinds of 
practice. 1 remember hisson had come in one time. 

Mr. Movutper. You have answered the question. You say “No.” 

Mr. L’Hevrevx. That is right, no. 

Mr. Moutper. Now after you left you say at that time you said that 
you wanted to be sure that. you did not make any steps toward se- 
curing business-as a result of your connections. with the Federal Com- 
munications Commission. 

Mr. L’Hevurevx. Yes. 

Mr. Moutper. That. has been commented on. The question I am 
asking you now is, after you left the Commission and after Mr. Mc- 
Connaughey left the Commission did you secure or have any clients 
in connection with your private law practice before the Federal 
Communications Commission ? 

Mr. L’Hrvurevx. Yes, we had some clients. 

Mr. Movtper. That can be answered “yes” or “no.” Did you have? 

Mr. L’Hevrevx. Mr. McConnaughey had clients before the Federal 
Communications Commission, speaking of who brought them into the 
frm. Ihadtwoclients. Let’s see where they were. 

Mr. Moutper. After you went out in private practice, did you rep- 
resent clients before the Federal Communications Commission ? 

Mr. L’Hevurevx. Yes, as we are allowed by law. 
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Mr. Mover. I am not questioning that. I am bringing up another 
point as to whether or not there should be a law prohibiting that, ang 
I think there should be. 

Did that come about as a result of your service on the Commission} 

Mr. L’Hevrevx. I am answering this without going to our records 
here, but, as far as I know, I would say that the clients who came to 
him from radio or television were either through a family acquaint. 
ance or through their being in his hometown, and the only clients that 
came to me from radio and from my best recollection, that is since J 
have been alone in practice, are from my home State, who come di. 
rectly from my home State. So that I don’t think that serving on 
the Commission particularly was what. brought them to me. They 
know that I am practicing in Washington and know something about 
the Commission and, about making a killing when you go out, maybe 
they used to do that in the old days but I can tell you it is a tough life 
making a living in this—— 

Mr. Movuuper. You have answered the question by saying that you 
do not think your service on the Commission caused you to secure those 
cases that you did get. 

Mr. L’Hevrevx. I would say it was because they knew I knew some- 
thing about it, yes. They wouldn’t hire somebody that knows nothing 
about communications. Also serving on the Senate Commerce Com- 
mission, I was familiar with communications there for 314 years, 

Mr. Wriui1aMs. Mr. O’Hara. 

Mr. O’Hara. I have just one or two questions, Mr. L’Heureux. 

When did you and Mr. McConnaughey make a definite agreement 
to go into practice? You discussed it at Christmas time but neither 
of you came to agreement ? 

Mr. L’Hevrevx. That is right. 

Mr. O’Hara. When did you and Mr. McConnaughey come to some 
agreement about entering into partnership—and he came to a definite 
conclusion of leaving the Commission and you came to a definite con- 
clusion of leaving the Commission ? 

Mr. L’Hevrevx. The only time I am sure is that I would saya 
few months before we went in it firmed up where he hadn’t quite made 
up his mind to seek reappointment or not. He could give you a date 
better than I, but I think it was sometime around April of 1957 when 
he dictated his letter to the President that made it final that he did not 
want reappointment. He dictated that in my office and he did not 
want to get it to the public. He said the White House should have 
the courtesy of having it announced when they want, and choosing a 
successor. 

I called my sister from home to take the letter. He dictated it. I 
knew that day—and he said, “If I don’t seek reappointment we will 
go into partnership”—-so it was about April that it firmed it up. 

Mr. O’Hara. Did you enter some written agreement with Nir, Me- 
Connaughey as to your practice; or was that purely verbal ? 

Mr. L’Hevurevx. No, the agreement was written up about the same 
time as the rental agreement with Mr. Sutton. We dated it back 
to July 1, 1957, so that the fiscal year would apply for the whole 
thing—that it would date back to then; but we didn’t get around to 
signing it from the best of my recollection, until somewhere between 
7 to 10 days after because Mr. McConnaughey had gone to Columbus 
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for the Fourth of July and all, and didn’t come back, and we made 
changes that week in the text and all. 
. O'Hara. It was actually after both of you had left the Com- 
mission before the arrangement was made? 
Mr. L’Hevurevx. A week or 10 days before it was binding on any 


us. 
“ O’Hara. Was that after or before you left the Commission ? 

Mr. L’Hevrevx. Eight or ten days after we left the Commission 
that it was binding, but we had preliminary talks before. 

Mr. O’Hara. When was the agreement made of association with 
Mr. Sutton ? 

Mr. L’Hevrevx. At the same time. 

Mr. O’Hara. In other words, it was all subsequent to July 1, 1957? 

Mr. L’Hevrevx. That is right; yes, sir. 

Mr. O’Hara. That is all I have, Mr. Chairman. 

Mr. Witu1aMs. Did you have anything more, Mr. Lishman? 

Mr. Lisuman. No, sir. 

Mr. Wiiu1ams. Thank you very much, Mr. L’Heureux. 

The committee will take a brief recess of about 5 minutes before 
calling Mr. McConnaughey. 

(Short recess. ) 

Mr. Wiutu1aMs. The committee will be in order. 

The next witness is Mr. George C. McConnaughey, former Chair- 
man of the Federal Communications Commission. 

Mr. McConnaughey, I believe you have already been sworn before 
this committee. 

Mr. McConnavauey. Yes,sir; I have, Mr. Chairman. 

Mr. Witxiams. You will acknowledge this as being a continuation 
of your sworn testimony ? 

Mr. McConnavucuey. Yes, sir; I do. 

Mr. Wits. I see no reason to swear you again. 

Mr. McConnaveuey. Thank you, sir. 


FURTHER TESTIMONY OF GEORGE C. McCONNAUGHEY, FORMER 
CHAIRMAN, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Witu1aMs. Simply for the sake of the record at this point—I 
know you have done this before, Mr. McConnaughey, but will you 
identify ourself for the record ? 

Mr. McConnavucuey. My name is George C. McConnaughey. I 
live in Columbus, Ohio. Iam a practicing lawyer in that city. Iam 
a former Chairman of the Federal Communications Commission. 

Mr. Wiuu1ams. Mr, Lishman, 

Mr. McConnaveuey. Mr. Chairman, first I may want to make a 
closing remark. I did not know. I would like to have the privilege. 

Mr. Wittiams. Excuse me, Mr. McConnaughey. I should have 
given you an opportunity in the beginning to make an opening state- 
ment if you so desire. 

. McConnavenery. No, I do not. I may want to make a closing 
remark. Thank you. 

Mr. Witu1aMs. Proceed. 

_ Mr. Lisuman. Mr. McConnaughey, would you state the dates dur- 
ing which you served on the Federal Communications Commission, 
and the position you held ? 

82090—59—pt. 13 ——27 
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Mr. McConnavucuey. I came on the Federal Communications Com- 
mission in October of 1954, appointed as member and designated as 
Chairman, and remained in that position until the time my term 
expired on June 30, 1957; from October 1954 to June 30, 1957. 

Mr. Lisuman. Mr. McConnaughey, have you had the opportunity 
of reading any of the testimony that has been previously given during 
the past week in this matter ? 

Mr. McConnavueuey. As you know, Mr. Lishman, I was not here, 
I was trying a case in Columbus and I have not read the testimony, 
However, I have scanned certain portions of it very rapidly. 

Mr. Lisuman. Yes, sir. It is a fact that you were advised that 
certain testimony might reflect adversely upon you and that you re- 
plied by saying you had no objection ? 

Mr. McConnavueuey. That is certainly true, Mr. Lishman. That 
is correct, sir. 

Mr. Lisoman. Mr. McConnaughey, on June 3, 1957, did you attend 
the oral argument before the Commission on the channel 4 case? 

Mr. McConnauauey. Yes,sir. I did. 

Mr. Lisuman. Do you recall whether or not on that day following 
the conclusion of the oral argument that an informal vote was taken 
by the Commission ? 

Mr. McConnavueuey. An informal vote was taken by the Com- 
mission. 

Mr. Lisuman. At the conclusion of the argument on that day ? 

Mr. McConnavcuey. That is my best recollection. 

Mr. Lisoman. About what time of the day would you say that that 
informal vote was taken ? 

Mr. McConnavuauey. The oral argument, to my best recollection, 
was at 10 o’clock in the morning. It generally lasts a couple of hours 
or so and, as I recall, it must have been sometime around 12 to 12:30. 
Iam giving you my best recollection. 

Mr. Lisuman. Do you recollect that at that informal vote the fol- 
lowing Commissioners voted for Television City: Commissioners 
Mack, Bartley, and Hyde? 

Mr. McConnaveuey. To my best recollection, that is correct. 

Mr. Lisuman. Do you also recollect that in that informal vote the 
following Commissioners voted for WCAE: Commissioner Doerfer, 
Commissioner Lee, and you as Chairman ? 

Mr. McConnavucuey. That is correct, sir. 

Mr. Lisoman. And do you recall that one Commissioner abstained! 

Mr. McConnavucuey. That is also correct. 

Mr. Moutper. Since you named the others, who abstained ¢ 

Mr. Lisuman. The remaining Commissioner who abstained was 
Commissioner Craven. 

Mr. McConnavucuey. That is correct. 

Mr. Wiis. I believe he abstained on the ground that one of these 
applicants had once been a client of his; is that correct ? 

Mr. McConnavuauey. Yes, sir; that is the reason. 

Mr. LisumMan. During the taking of this vote, Mr. McConnaughey, 
was there any staff member of the Commission present ? 

Mr. McConnaucuey. Yes. 

Mr. Lisuman. Who was that staff member? 
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Mr. McConnavucuHey. One or more members of the Office of Opin- 
jons and Review. 

Mr. LisumMan. One or more members ? 

Mr. McConnavucuey. Not members; members of the staff is what I 
meant to say. 

Mr. LisumMan. Do you recall the names of these persons? 

Mr. McConnavcuey. To my best recollection, the Chief of the Office 
of Opinions and Review at that time, Mr. John FitzGerald, I believe, 
was there. 

Mr. Lisuman. This is on the day of June 3, 1957 ? 

Mr. McConnavcuey. That is my best recollection. 

Mr. Lisuman. Who other of the staff ? 

Mr. McConnaveuey. I do not know. Possibly the man who pre- 
sented the matter tous. Ido not remember. 

Mr. Lisuman. Wasa Mr. Norowitz there that day? 

Mr. McConnavueuey. I do not remember, no; who it was. He 
might well have been. 

Mr. Lisuman. Now, did you on June 3, 1957, after this informal 
yote notify anyone outside the Commission of such vote ? 

Mr. McConnaucuey. No, sir. 

Mr. Lisuman. Did you discuss it with any staff members on that 


day ? 

Mr, McConnavuecuey. No, sir. 

Mr. Lisuman. Did you authorize anyone to telephone to Mr. Doty 
or anyone else concerning the results of this informal vote on June 3? 

Mr. McConnavcuey. I did not. 

Mr. LisHman. Did you, on June 3, request the Office of Opinions 
and Review to write an opinion ? 

Mr. McConnaucuey. I do not recall whether the Commission asked 
the Office of Opinions and Review to write an opinion or not. It 
would have been a Commission action had we done it and I do not 
recall, Mr. Lishman, whether we did or not. I mean, I would not and 
could not do it as an individual. It would have had to have been 
a Commission request. 

Mr. Lisoman. Was it customary at the conclusion of oral argu- 
ments for the Commission, when you were there, to take such informal 
vote as was taken in this case ? 

Mr. McConnaucuey. Yes. We did that at times. We did that in 
order to try to get an idea of how the Commissioners felt about cer- 
tain cases and, as you may well know, we had been trying our best to 
get these hard core cases, what was known as hard core cases, out of 
the way; and this committee and the Senate Interstate and Foreign 
Commerce Committee—and when I speak of “this committee,” I am 
speaking of the House Interstate and Foreign Commerce Committee— 
had been constantly talking to us to get these hard core cases out of 
the way, and quite properly so. They had been very urgent and we 
had promised both the Senate and House committees that we would 
do everything within our effort to get them out by April or May. 

Mr. Moutper. Mr. Chairman, may I ask the witness which are the 
hard core cases ? 

Mr. McConnavucuey. The ones coming toward the end of the tele- 
vision picture. In other words, they were the ones that were bitterly 
contested, Mr. Moulder. There were some, oh, I am going to esti- 





5322 REGULATORY COMMISSIONS AND AGENCIES 


mate, 35 to 40 of them and many of them were in places where 
there was dire need for extra outlets, such as Pittsburgh, which ig 
the eighth market in the United States and with only one television 
outlet there was great need for additional outlets, and you folks 
were getting complaints quite properly, “Why doesn’t the Commis- 
sion get these cases out? They have been here for 2, 3, 4, 5 years.” 
That is what we were trying todo. That is the reason why we were 
doing our best to get them out, Mr. Lishman. Will you pardon the 
a answer but I wanted to explain that. 

r. Lissman. Mr. McConnaughey, is it also customary, when you 
have these informal votes at the conclusion of oral arguments that 
members of the staff of the Commission are there when such informa] 
vote is taken ? 

Eas McConnaveuey. The Office of Opinions and Review would be 
all. 

Mr. Lisnman. That would be all ? 

Mr. McConnavuauey. Yes. 

Mr. Lisuman. Now, is it a fact that in this channel 4 proceeding 
your vote consistently throughout the entire proceeding was at all 
times for WCAE? 

Mr. McConnaveuey. That is correct, sir. 

Mr. Lisuman. And that at no time had you voted for Television 
City ? 

Mr. McConnaveuey. That is correct. 

Mr. Lisuman. Now, testimony has been received here that on or 
about June 3 or 4, 1957, that someone unknown had apparently so- 
licited a payment of $50,000 to you in return for your switching your 
vote from WCAE to Television City, Inc. 

Now, I wish to ask you when did you first hear of this allegation? 

Mr. McConnaveuey. The first time I heard of that allegation was 
when the Federal Bureau of Investigation came to my office in Sep- 
tember of 1957 and asked me questions about that subject. That was 
my first time that I had heard about it. 

Mr. Lisuman. Mr. McConnaughey, is it true that you caused suchia 
solicitation of $50,000 to be made of Mr. Reed or any one else connected 
with Television City, Inc. ? 

Mr. McConnavauey. It certainly is not true. I did not. 

Mr. Lisaman. You did not personally and you did not cause any- 
body to do it for you? 

Mr. McConnaveGuey. That is correct, sir. 

Mr. Lisoman. Now, Mr. McConnaughey, when did you first hear 
of the following allegation which has been spread on this record : That 
in return for your vote you were to obtain from the Hearst interests 
approximately $20,000 a year over a period of years in return for 
your vote? 

Mr..McConnavuauey. I cannot remember the exact date. It was 
some time after that. The men from the Federal Bureau of Investi- 
gation spoke of $50,000 and then they made a statement that “Then 
there is something in here about $200,000,” and that is all the ‘further 
they went and I told them that both statements, both allegations, were 
completely untrue and without foundation. 

I cannot tell you the exact date. It was some time after that. I 
have forgotten who it' was, whether it was in the public press or 
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whether it came up before this committee, but there had been some 
allegations that I was going to be made something by Hearst. I don’t 
remember the exact date. 

Mr. Lisuman. But the first time that you heard about it, you say, 
was in September 1957, at the time of the FBI inquiry? 

Mr. McConnavecuey. That is right. 

Well, that is the first time. Hearst was not mentioned as I recall 
at that FBI conference, but they just said that somebody “is supposed 
to pay you $20,000 a year,” as [ recall it, or $200,000; $20,000 a year 
for 10 years, or $200,000. 

Mr. Lisoman. Mr. McConnaughey, have you a son who practices 
law in Columbus, Ohio? 

Mr. McConnaucuey. Yes, sir. I do. 


Mr. Lisuman. Has any person at any time in connection with the 
channel 4 proceeding approached you and indicated that in return for 


our vote for his company that your son would receive profitable 
Sasinets in Columbus? 


Mr. McConnavcuey. No, sir; not in return for my vote; no, sir. 

Mr. Lisuman. Do you recall meeting with Mr. Sutton and Mr. 
L'Heureux at Mr. Sutton’s home in March of 1958? 

Mr. McConnavuauey. Ido. Yes, sir. 

Mr. Lisuman. Do you recall that during that evening discussion 
was had and you made a statement to Mr. Sutton and Mr. L’Heureux 
to the effect that Mr. Reed had offered to throw business to your son in 
Columbus in return for your changing your vote? 

Mr. McConnavcuey. I told them what Mr. Reed had in substance 
said that he might possibly, that he had business in Ohio, that he rep- 
resented clients in Ohio, the National Steel Corp. and other clients, 
and that. he might be in position to throw my son some law business. 
That was the substance of the conversation with Mr. Sutton and Mr. 
L’Heureux. 

Mr. Lisuman. Now, when did you have your luncheon meeting with 
Mr. Reed at which this conversation with Mr. Reed took place? 

Mr. McConnavaney. I believe, according to the record, it was the 


8th of May. 

Mr. Lisuman. 1957? 

Mr. McConnauauey. That is correct, Mr. Lishman. 

Mr. Lisuman. And did Mr. Reed discuss the pending application of 
Television City, Inc. for channel 4? 

Mr. McConnaucuey. He did. Mr. Reed talked about how long it 
had been pending and why couldn’t we get it on the docket and get a 
hearing and get a decision, and he seemed to be to me, the impression 
that I got from the particular luncheon was that he was puffing. He 
was attempting to tell me what fine people the folks were connected 
with Television City, how influential they were, how prominent they 
were, and I believe that he stated the other day that he talked to me 
about Mr: Wolf in that regard, that Mr. Wolf had died and his sons 
were fine people and they could carry on. 

I changed the subject as I told you before, sir, as I told this commit- 
tee before, pardon me, and talked about other things. 

Mr. Wirir1ams. Mr. Lishman, may I interrupt there? 

Mr. McConnaughey, I believe in previous testimony it has been indi- 
cated that you were approached on two occasions, ex parte contacts, 
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this being one of them, the one that Mr. Reed approached you about, 
and another one earlier in which Mr. Choate from Boston approached 
you and attempted to talk to you. 

Mr, McConnavueuey. Mister who? 

Mr. Witirams. Mr. Choate. 

Mr. McConnaveuey. In this case? 

Mr. Wiu1ams. No; I believe there has been testimony about two 
ex parte approaches. 

Mr. McConnavucuey. With reference to Mr. Choate, I had lunch 
with Mr. Choate. 

Mr. Wuu1aMs. I think you have already testified to that. 

In regard to this, did Secretary Weeks arrange for either of these 
meetings with you? 

Mr. McConnavucuey. No, Mr. Chairman, he did not. 

Mr. Wii1ams. How were these meetings arranged ? 

Mr. McConnaveuey. You are speaking of both of them ? 

Mr. Wixu1aMs. Just to refresh my memory; yes, sir. 

Mr. McConnavcuey. With reference to the meeting with Mr, 
Choate—— 

Mr. Wuu1aMs. Do not go into detail, Mr. McConnaughey. 

Mr. McConnaveuey. I won't. 

He called and said he would like to talk to me about legislation be- 
fore the Congress of the United States in which newspaper people 
were very vitally interested where legislation was to be considered 
which would be against newspapers owning television facilities and 
he was very much disturbed about it. 

Mr. Witu1ams. That was a direct contact of Mr. Choate to you? 

Mr. McConnaveuey. That is correct, sir. 

Mr. Wituiams. In the case of Mr. Reed, how was that contact made? 

Mr. McConnaveuery. Mr. George Storer called me and said, “I have 
a friend, a Mr. Reed, who is interested in a matter in Pittsburgh before 
qeur Commission. It has been dragging for a long time. He would 

ike to get something done to get it on the docket. Would you mind 
having lunch with him ?” 

I said, “I would not mind.” 

Mr. Wuu1aMs. Thankyou. That clears that up. 

Mr. McConnaveueyr. Thank you. 

Mr. Lisuman. Mr. McConnaughey, according to Mr. Mack’s diary 
and this diary is already part of the record, on June 3, 1957, Commis- 
sioner Mack went to see you in your office at your request and stayed 
there with you until approximately 6 p.m., and from the previous 
entry in the diary it appears that he must have gone there around 
5 p.m. 

P Do you recall what you discussed with Commissioner Mack on that 
ay ? 

__Mr. McConnaveury. I have no idea, Mr. Lishman. I say I have no 

idea. I am quite sure it would be nothing concerning this instant 

proceeding. 

Mr. Lishman. Because the informal vote had already been taken in 
the morning? 

Mr. McConnaveuey. That is right. That is right. 

Mr. Lisuman. Did Mr. Reed ever offer to pay your son a retainer 
of $10,000 a year? 
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Mr. McConnavcuey. No, sir; nor any other amount. 

Mr. Lisuman. I have no further questions. 

Mr. WituiaMms. Mr. Mack? 

Mr. Mack. It was testified to this morning by Mr. L’Heureux that 
Mr. Reed had indicated he might be interested in hiring your son; 
is that correct ? 

Mr. McConnavucuey. He said that he might have some law busi- 
ness in Ohio, that he had clients that did business in Ohio and he 
might be interested in retaining my son. ; 

Mr. Mack. And your son at the time was in private practice? 

Mr. McConnavcuey. That is correct. That is right, sir. 

Mr. Mack. In Columbus? 

Mr. McConnavucuey. Yes, sir, and still is. 

Mr. Mack. But not with you? 

Mr. McConnavecuey. He is with me now but not at that time. He 
is with me now. 

Mr. Mack. What did you say? 

Mr. McConnaucuey. I changed the subject as rapidly asI could. I 

ot completely off of it. Then I could see that Mr. Reed knew that 

did not appreciate that kind of talk and it was dropped. I heard 
no more about it. 

Mr. Mack. This point has not been covered this morning in my 
absence, has it? I did not want to be repeating. 

Mr. McConnavucuey. You were not, Congressman. It was not 
asked in that way. 

Mr. Reed made that comment that he might possibly be in position 
to throw my son some business. As I say, 1 changed the subject very 
quickly. It never came back to it. I considered it no more than a 
blowing off. It wasn’t an offer of a bribe, in my opinion. I never 
let it get any further than just that comment. I stopped it. 

Mr. Mack. I yield to the Chairman. 

Mr. Wits. In _ respect to that conversation, Mr. McCon- 
naughey, did Mr. Reed mention any specific figures with respect to a 
retainer that he would be willing to offer your son? 

Mr. McConnaucuey. No. He said they had to hire local counsel 
in various places in Ohio and they sometimes had a substantial 
amount of law business in the State, say possibly $10,000. 

Mr. Witx1aMs. Then the figure of $10,000 was mentioned ? 

Mr. McConnaueuey. Well, $5,000 or $10,000. I don’t remember 
the exact figure. He mentioned a figure of business that they had 
sometimes in a local situation in Ohio. 

Mr. Wiu1aMs. But there was no mention of a retainer? 

Mr. McConnavucuery. Oh,no. Oh,no. No. 

Mr. Macx. Was not this figure of $10,000 understood to be $10,000 
per year ? 

Mr. McConnavcuey. He just said “Sometimes we do business of 
$5,000 or $10,000 in hiring local counsel in the State of Ohio.” He 
didn’t say per year or anything else, because when he made that state- 
ment, Congressman Mack, the entire statement, I immediately got off 
of it at once. In other words, it was a shocking thing to me to be 
said but it left no impression on me other than the man was just, as 
I said, puffing and talking about how big they were and how prom- 
nent they were and how powerful. 
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Mr. Mack. Mr. L’Heureux testified that it was $10,000 per year, | 
understand that that is a long time ago and it would probably be hazy 
in your mind anyway. 

Mr. McConnavcuey. That is right. 

Mr. Mack. What I wanted to ask is: How did you happen to get 
into this discussion ? 

Mr. McConnavcue_y. It started in this way, Congressman Mack. 
Mr. Reed, after we had been talking about his trying to get his case 
set down and why was it delayed which we heard all the time, said, “T 
understand you have a son practicing law in Columbus.” 

I said, “That is correct.” 

I am giving the substance of what I am trying to recall which hap- 
pened some time ago. 

He said, “That must be a source of great satisfaction to you.” 

I said, “Tt is sir. I takea great deal of pride in it.” It was then 
that he said, “We do business in Ohio.” That was the lead up. I be- 
lieve that is what you wanted to know from me? 

Mr. Mack. Yes, sir. The reason I ask is, I understood Mr. Reed, 
when he was testifying, had indicated that the topic of discussion was 
private law practice. I believe that the testimony will reveal that 
when Mr. Reed testified that he stated that you had discussed the pos- 
sibility of private law practice at this meeting. 

I am quite certain that this is the luncheon that he was referring 'to. 

Mr icCoont tucaniy: Well, it is the only time I ever met the man, I 
mean the only time I ever talked with him. 

Mr. Mack. As I recall, and I am quite certain that the transcript 
will bear me out, he testified that in the course of the conversation 
that you stated that you might be going into private law practice some 
day when you completed your tour of duty with the Federal Com- 
munications Commission. 

Mr. McConnaveney. Well, I didn’t put it that way. I might 
have stated, he me have asked me, I don’t remember but he might 
have asked me if I was going back to the practice of law and I must 
have said what I would always say, that I don’t know how to do any- 
thing else, and that some day I do hope to go back to the practice, but I 
didn’t tell him when, because, as has been coe out, it would not 
have been a proper thing for me to do to have told this gentleman, 
who was a complete stranger to me, about anything I considered in 
leaving the Commission. That was up to the White House to an- 
nounce that, as you could readily understand. 

Mr. Mack. I understand that. I thought that might have been the 
way that you began discussing or the way Mr. Reed discussed this 
SAGOPA, preposition was connected with any plans that you had. 

Mr. McConnavcuey. No,sir. No, sir. 

Mr. Mack. Any plans to go back to private law practice? 

Mr. McConnavauey. No, sir; it was not. 

Mr. Mack, I have just one other thing. 

I noticed that you said that you were somewhat shocked when Mr. 
pe made this suggestion and that you immediately changed the 
subject. 

da McConnavouey. Yes, sir; I did change the subject immedi- 
ately. 
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Mr. Mack. Well, what did you think about the suggestion that 
he had made? I know you were not interested in it, but you stated 
a few minutes ago that you were shocked, and I wondered if you 
were not alarmed to the extent that you would tell someone else 
about it ¢ ; , ; 

Mr. McConnaveuey. That is a fair question, very fair. It ap- 

red to me, the impression that I got from the whole luncheon was 
that this man is what I call a puffer, he is puffing, all the time talking 
about what great people they were, what outstanding people, how 
influential, how important. 

I did not consider what he said in any respect to be an offer of a 
bribe. Had I considered that in that light, I would have immedi- 
ately reported it to the Federal Communications Commission and 
the Federal Bureau of Investigation. ; 

I thought no more about it and I left that luncheon after 45 min- 
utes, and I never thought about it from that day on until these vicious 
rumors came up. 

Mr. Mack. Mr. McConnaughey, is it a fair question to ask, Did 
this prejudice you against Mr. Reed in his application ? 

Mr. McConnavcuey. No, sir. I had never voted, as I told your 

neral counsel, your chief counsel, any way except for the Hearst 

CAE application. I felt they were the best qualified, the most 
able, and most experienced people. I had never voted in any other 
way and this did not affect me one way or the other because there are 
alot of people that try to tell you how good they are and it is a rather 
dificult, if not impossible thing, to prevent that kind of talk because 
a Member of Congress will call me, call any chairman, and I would get 
20 to 30 of them day. He would say, “I would like for you to talk to 
John Green, who is a constituent of mine. He is interested in an 
application.” 

John Green comes into my office. The Congressman does not know 
what John Green is going to say. It is not his fault, and John Green 
starts telling me about what a great fellow he is and his people, how 
important ie are, how they are worthy of serious consideration. I 
do not know how you stop it. 

Mr. Mack. Thank you very kindly, Mr. McConnaughey. 

Mr. McConnaveney. Thank you, sir. 

Mr. Wituiams. Mr. Wolverton. 

Mr. Wonverton. Mr. McConnaughey, had there been any vote taken, 
formal or informal, by the Commission in this matter before this 
luncheon engagement of May 1957? 

Mr. McConnaveuey. There had been a vote, Mr. Wolverton; oh, 
Iam going to say a year before on a reopening of the record when Mr. 
Wolf, Sr., died, as I recall it. I am going back now. 

An application was filed by Television City to reopen the record 
and asking for a new oral argument and so forth, and I voted against 
Television City as far back as that. 

Mr. Wotverton. Was there any other occasion prior to this luncheon 
date in May 1957, when you had voted against the Television City ? 

Mr. McConnaucuey. When I voted against them? I don’t recall 
of anything else. I don’t recall whether there were other proceedings. 
This is one of many cases, sir. It could have been but, as I recall, it 
was only that one time that I voted against. 
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Mr. Wotverton. To whom had the award been made in that ease 
when there was a motion to reopen ? 

Mr. McConnaveuey. There had not been an award made. There 
had been an examiner’s recommendation, but there had been no award 
made because Mr. Wolf had died almost simultaneously to the time 
of this matter coming up. 

Mr. Woxverron. In the first report of the Commissioner, whom did 
the Commissioner recommend ? 

Mr. McConnaveuey. The examiner, you mean ? 

Mr. Wotverton. Yes. 

Mr. McConnaveuey. The examiner at that time had made a ree- 
ommendation for Television City and then there was a rehearing and 
the examiner then recommended WCAE after Mr. Wolf, Sr., who 
was one of the principals, had left. 

Mr. Wotverron. At which time was this vote taken that you have 
mentioned where your vote was cast against Television City? 

Mr. McConnavueuey. I voted consistently against it. 

Mr. Wotverton. Well, you do say consistently, but I am trying to 
confine it for the moment to those events prior to the luncheon engage- 
ment of May 1957. 

Mr. McConnaveuey. As I said, sir, about a year before. 

Mr. Wotverron. Let me see if I can get this straight, if you will 
pardon me. 

I understand that the examiner had made a report in favor of the 
Television City Co. 

Mr. McConnaveuey. Television City; yes. 

Mr. Wotverton. When was that ? 

Mr. McConnavucuey. That was some year or year and a half before, 

Mr. Wotverton. After that report was made, then what was the 
next proceeding that was held ? 

Mr. McConnavueuey. It came up to the Commission to be voted 
upon and Mr. Wolf, Sr., died. This is the way I recall it. He passed 
away. Then Television City, before the vote was taken, filed an ap- 
plication to reopen the record, and I voted against reopening the 
record which was against Television City. 

Mr. Wotverton. Maybe I have not understood. I thought the first 
report of the examiner recommended Television City. 

Mr. McConnaucuey. That was merely an initial decision. 

Mr. Woxverton. And then Mr. Wolf died. If that were the case, 
why would Television City have asked for it to be reopened if the 
judgment of the examiner was already in their favor? 

Mr. McConnavueuey. The judgment of the examiner was in their 
favor but with Mr. Wolf being gone one of the principals and upon 
whom the examiner apparently relied principally, because of his back- 
ground, of experience, his having died, I assume, that they would feel 
that they had better file an application to reopen the case. I am going 
on that assumption. 

Mr. Wotverton. You voted against that? 

Mr. McConnaveuey. That’s right. 

Mr. Wo tverron. So while it was against the motion that was being 
made by Television, yet the effect of it was favorable to them, was it 
not, because it would thereby continue the recommendation of the ex- 
aminer in favor of Television City ? 
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Mr. McConnaveuey. No, no, no, because the Commission would 
then have to vote on the record with Mr. Wolf out of there, which 
would greatly weaken Television City’s case as it stood then, and I 
assume that they wanted to reopen it in order to show that it would 
not weaken it, because the examiner had relied to a great degree upon 
Mr. Wolf’s being a prominent part in this application. 

That’s the way I interpret it. 

Mr. Wotverton. With the explanation you have just made as to 
the possibilities of proceeding on the record and the report of the 
examiner as first made you have said that it would be very likely the 
Commission would take that into consideration; is that right? 

Mr. McConnavucuey. I think the Commission would have taken 
into consideration Mr. Wolf being out of the picture. 

Mr. Wotverton. Why would you vote not to reopen if you felt it 
was a matter that should be taken into consideration ? 

Mr. McConnavueuey. I didn’t say that I felt it should. I felt, 
having read the initial decision, that the examiner was wrong, re- 

rdless of Mr. Wolf being in it. I had felt that the Hearst organ- 
ization, as I stated before, was the strongest and most able applicant 
of the group. 

Mr. Wotverton. Had you so voted at any time prior to this motion 
to open that would have indicated that you felt as you did, that the 
examiner’s report was wrong ¢ 

Mr. McConnaveuey. I don’t think so. I don’t think there was 
any vote taken. 

Mr. Wotverton. Do you think that it was because of that. knowl- 
edge upon the part of Television City that you had voted against the 
opening that an appointment for a luncheon was made by Mr. Reed 
so-he might discuss it with you ¢ 

Mr. McConnaveuey. I cannot speculate on that, sir. 

Mr. Wotvertron. Pardon me? 

Mr. McConnaveuey. I say I don’t know. 

Mr. Wotverton. I don’t want you to speculate, but I would assume 
that because the engagement was made there had been a reason for it 
and at least when the conversation opened there would have been 
something to indicate his purpose in wanting to have this conversation 
with you. 

Mr. McConnaucuey. There was. 

Mr. Wotverton. That isn’t speculation ? 

Mr. McConnavuauey. No, sir. I didn’t mean that. I meant he 
asked for the appointment with me and started his discussion com- 
plaining why they couldn’t get the case on for hearing, and that was 
not unusual. He wanted it set down for hearing. He said, “It’s 
dragged, and dragged,” and that is presumably the reason that he 
wanted an appointment with me. I don’t know the reason. 

Mr. Wotverton. The request that you meet him came from Mr. 
Storer, did it not? 

Mr. McConnavauey. That is correct, sir. 

Mr. Worverton. What did Mr. Storer say when he requested you 
tomeet with Mr. Reed ? 

Mr. McConnavcuey. Mr. Storer said that he had a friend by the 
name of Reed who was interested in the television matter in Pitts- 
burgh—it had been pending before the Commission for years—and he 
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was very much concerned, and he would like to talk to me about the 
matter to see if there would be any possibility of us getting it set 
down for final disposition. 

Mr. Wotverton. Did you tell Mr. Storer at that time the present 
status of the case? 

Mr. McConnaveury. No; I didn’t say anything to him about that. 
All I said: I'd be very glad to talk to Mr. Reed or anybody else about 
setting the matter down if we could set it down. 

Mr. Wotverron. Was there any reason that he offered for you to 
meet with Mr. Reed other than he was a friend of his? 

Mr. McConnaveuey. None whatsoever ; no, sir; no, sir. 

Mr. Worverron. Were you in the habit as a Commissioner to meet 
with anybody that you were requested to meet and go to lunch with 
him ¢ 

Mr. McConnaveney. Under circumstances of that kind; yes, sir. 

Mr. Wotverton. What were the circumstances ? 

Mr. McConnavucuey. Circumstances of people wanting to know 
why they were being held up on their applications, Congressmen, Sen- 
ators, everybody calling up and having people come down to see you. 
Why is there a delay in this case, which is perfectly proper. Why is 
there delay in that case ? 

Mr. Wotverton. If you had made engagements for luncheon of the 
kind you have just described you would have been overfed terribly. 

Mr. McConnaveuey. Do I look it, sir? 

Mr. Wotverton. That is why I am trying to find out, with all these 
requests similar to this one, why in this particular instance you dis- 
played a willingness to go to lunch. 

Mr. McConnaveney. I went to lunch with other people who had 
similar matters before the Commission. I was no different than 
every other Commissioner that has ever lived, be he Interstate Com- 
merce, Power, or anything else. 

Mr. Wotverton. When Mr. Storer spoke to you, did he tell you that 
Mr. Reed wanted to speak to you about the case coming up? 

Mr. McConnaveuery. He wanted to talk to me about the fact that 
the case had been on the docket for so long and he would like to get 
it set down for oral argument. 

Mr. Wotverton. Then you did discuss it to that extent with Mr. 
Storer before you met Mr. Reed ? 

Mr. McConnavcuey. That’s what he told me. That’s what Mr. 
Storer told me, 

Mr. Wotverton. Did he ask you to go to lunch, or did he just ask 
you for an answer to that question, as to whether it couldn’t be 
brought up? 

Mr. McConnaveuey. He said, “Mr. Reed would like to have lunch 
with you and talk about the matter,” and I said, “TI’ll be very happy 
to talk about the matter.” 

Mr. Wotverton. Was it necessary for Mr. Storer to send for Mr. 
Reed to talk to you about it? Was it necessary for Mr. Reed to go to 
lunch with you to ask such a question as that, as to whether it couldn’t 
come up for hearing? 

Mr. McConnavauey. I don’t know whether it was necessary or not, 
but those were the arrangements that were made. 
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Mr. Wotverron. Are you familiar with the practice of courts? 

Mr. McConnavueuey. Yes, I think so. 

Mr. Worverton. Do you know of courts making engagements to 
talk over with litigants as to when or how a case can be brought up? 

Mr. McConnavueuey. I think that lawyers go down and beat the 
ears of the court a good many times, and they may talk to them 
rivately at a lunch table: Why can’t we get our cases on the docket? 
Th can’t we get them on the docket? 

r. WotverTon. I practiced a good many years and I have been 
interested in cases coming up, but I have never yet considered it 
necessary, to say nothing as to whether it would be appropriate, to 
ask a judge to go out to lunch so I could ask him if a case couldn’t 
be brought up. 

Mr. McConnavcuey. I haven’t either, and I have practiced law a 

many years, but I don’t think there would be anything terribly 
om if a lawyer would ask a judge, “Why in the world can’t 
we get our case set down for hearing ?” 

Mr. Worverton. Except that it might start in a very innocent way 
and have suggestions made such as were made in this case. 

Mr. McConnavuauHey. That is something that I agree with you. 

Mr. Wotverton. If Mr. Storer had said that Mr. Reed would like 
to talk with you and offer your son some business, you wouldn’t have 

ne out to lunch with him, would you ¢ 

Mr. McConnavucuey. Certainly not. 

Mr. Wotverron. So it was put on a simple basis then, wasn’t it, and 

et there was a readiness on your part to go out? Wouldnt it have 

n possible to have said, “Let Mr. Reed come here”? Why did 
you have to go out to lunch with him? 

Mr. McConnavueney. He would have said the same thing in my 
office. I say, he could have said the same thing in my office, as you 
well know. 

Mr. Wotverton. Do you know whether it is the custom for litigants 
before regulatory commissions to take commissioners out to lunch or 
to meet with them socially and otherwise for the purpose of discuss- 
ing matters that are pending before them ? 

fr. McConnavucury. I think, sir, there has been a great deal of it 
done. I do not condone it, but I think there has been a great deal 
of it done over a period of years in all regulatory agencies. I would 
be less than truthful if I didn’t say it. 

Mr. Wotverton. When you were a commissioner in the Utility Com- 
mission of Ohio was there any such practice prevalent there that at- 
torneys or litigants would take commissioners out to lunch to discuss 
any feature of the case? 

r. McConnaucHey. No, sir. 

Mr. Wotverton. Had you ever, as a utility commissioner, been in- 
vited to go out. to lunch by a litigant who wanted to speak to you 
about a matter that was cating before you? 

Mr. McConnaucney. Not an adieiecktoer matter. 
yes, and rulemaking is quite proper, as you know. 

Mr. Wotverton. Did you report back to the Commission after this 


peaebon engagement the subject matter of what Mr. Reed had said 
to you’ 


Rulemaking, 
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Mr. McConnaveuey. I stated before that I did not because I did 
not consider it an offer. I considered it a man bragging and puffing 
and making statements of maybe and might and possibly send some- 
thing to my son. I saw no good reason—that was the impression I 
had of it. It meant nothing to me. I forgot about it from that day 
on. If there had ever been an offer, as I said before 

Mr. Wotverton. If you took steps to stop him from further refer. 
ence to the subject, it must have been because you felt within yourself 
that it was improper. 

Mr. McConnaveuey. I didn’t think it was a proper thing to do; no, 

Mr. Wotverton. Did you show any resentment to him ? 

Mr. McConnavcuey. I immediately changed the subject. I think 
he obviously knew that I resented it because I changed the subject, and 
it was never mentioned again. 

Mr. Wotverton. Had you during your service as Chairman of the 
Commission been in the habit of going out to lunch at times with 
litigants ? 

Mr. McConnaveuey. I had gone out to lunch with people who had 
matters before the Commission, as every other Commissioner has. 

Mr. Wotverton. I don’t know that that would make it right. 

Mr. McConnavcuey. That does not make it right. 

Mr. Woxverron. It does explain, however, a practice which, it seems 
to me, there should be some way of stopping. Do you know any way 
of stopping it ? 

Mr. McConnaveuey. I have given this a lot of thought. I am not 
hesitating about making an answer here at all, but I have given this 
a lot of thought, and I know a lot of lawyers in the American Bar 
Association, some of them whom I have talked to, have given it a lot 
of thought, this whole subject. You make a court out of them, you 
isolate them. Is that the thing todo? Idon’t know. Your matters 
are quasi-judicial, and I know the great law professors say what is 
“quasi,” but they are quasi-judicial. When they are legislative mat- 
ters, when they are rulemaking, then I feel that the Commissioners 
learn, and they learn a lot, from talking to people that have rule- 
making matters before them. 

In adjudicatory matters such as these I think it is highly improper 
for Commissioners to be talking about matters before litigants, but 
there I go to the proposition that Congressman Jones calls me, or 
Johnson, or Green, or whoever it is, and says one of his good con- 
stituents who is a fine man in his area would like to talk to me, and 
he comes down and he talks to me about the merits of the case. 

How you are going to stop that I do not know. 

Mr. L’Heureux gave you an example this morning. I do not know. 
The American Bar Association recommendation, I think, deserves 
very serious consideration. 

Mr. Wotverton. Of course, a very effectual way to stop it would 
never be to talk to any litigant unless the other litigant, opposing 
counsel, was present. 

Mr. McConnavueney. That is correct, and that’s a beautiful theory, 
but it’s extremely impractical under the present law. 

Mr. Wotverton. Under what? 

Mr. McConnaveuey. Under the law. 

Mr. Wotverton. Law? 
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Mr. McConnavcuey. Act. I go back to Congressman Jenkins, or 
Jones, or Green. The man comes in your office. You are not going 
to keep him from coming to your office. You do not know what he is 
going to say, and he starts talking about the merits of the case. 
Everybody else is not there. You do not know what he is going to 
talk about there. 

Mr. Wovverton. Unfortunately, from the testimony in this case 
it would seem as if there was a freedom on the part of interested par- 
ties to talk individually to the Commissioners far greater than I have 
ever known it to exist with respect to contacting a court. 

Mr. McConnavcuey. In this case, you say 

Mr. Wotverron. I beg your pardon. 

Mr. McConnaveuery. Did you say in this case? 

Mr. Wotverton. I said in the testimony before this committee, and 
it has been apparent that there was a very general willingness upon 
the part of Commissioners to talk privately, at least in the presence of 
the opposing litigant or his counsel, about matters that were pending 
before them, and that to a far greater extent than I have ever known 
it so far as any court proceeding was concerned. I have to think a 
bit in my thought as to what should be done or what could be done by 
what I have had knowledge of in my own State, in which they call 
the roll and determine when cases will be heard openly before both 
counsel. I have never known of any attorney to go in and complain 
to a court about lack of bringing a case to a hearing when it was not 
in the presence of the other counsel, and it seems to me, as I have 
stated so frequently in these hearings, that we must devise some ways 
and means of putting these Commissioners on a like basis so far as 
rules of conduct between the Commissioner and the counsel who is 
concerned that would be similar to the rules and the conduct that now 
prevail with respect to litigants before a court. 

I would be hopeful that with you in the position that you were in 
where you say that you had as many as 20 calls a day 

Mr. McConnaueuey. From the Hill. 

Mr. Wotverton. Well, that doesn’t make it right. 

Mr. McConnavcuey. And other places. 

Mr. Wotverton. That doesn’t make it right because it came from 
the Hill any more than if it came from any other individual, in my 
opinion, but the fact that you had received 20 calls during a day from 
one source or another indicates the prevalence of this custom which 
has, in my opinion, gotten out of hand and I think that something 
should be done that would bring it within comparable limits to that 
which prevails in the practice of law before our courts. 

I have only a question or two more, Mr. Chairman, that I would 
like to ask. 

Mr. Wii1AMs. Would you yield at that point before you leave that 
subject ? 

Mr. Wotverton. Certainly. 

Mr. Wiu1ams. Mr. McConnaughey, you have indicated that you 
felt it was perfectly proper for Members of Congress, that is, House 
and Senate, to contact members of the Commission with regard to 
attempting to expedite decisions in matters and on matters that did 
not deal necessarily with the merits of the case. 
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Do you have the same feeling with regard to the executive depart- 
ment? In other words, with respect to contacts that might come to the 
Commission from the White House itself ? 

Mr. McConnavucuey. No, I do not. The executive department | 
think occupies a different role. I am speaking my own personal 
opinion now. 

Mr. Wiuu1aMs. I might state in asking that question I have in mind 
of course that Members of Congress represent a limited constituency, 
The White House itself represents the entire United States. 

Mr. McConnaveuey. That is just what I was coming to, plus the 
fact that—let’s be realistic on the subject. The White House makes 
the appointment of a Commissioner. I have always felt that we are 
an arm of Congress. I am speaking of the Federal Communications 
Commission when I say an arm of the Congress. We are answerable to 
the Congress, and it seems to me that there is more impropriety in the 
White House contacting a member of a regulatory agency than there 
would be in a Member of Congress, not that there wenld be any wrong 
with either one of them contacting the Commission about a legislative 
matter. 

Does that answer it ? 

Mr. Wiuiams. Yes,sir. Thank you, sir. 

Mr. Wotverton. It would seem as if both you and Mr. L’Heureux 
attempt to drawn some line of demarcation between administrative 
matters and matters in general. The point I am making is I don’t 
see how you can let down the bars with reference to one without making 
possible the taking of advantage of that situation to go further than, 
Just as you have stated, rulemaking. 

Rules can be made without Commissioners meeting with individual 
litigants, if I understand what you mean by rules. T assume you are 
talking about general rules. 

Mr. McConnavcuey. Rulemaking is an example, or legislative pro- 
ceeding. 

Mr. Wo tverton. If there is a necessity for new rules or modified 
rules, by amendment or otherwise, that will be a matter for the Com- 
mission, and if it wished to talk to practitioners, that is easy enough to 
obtain, where the bar would be notified of the fact that the court would 
sit to discuss such and such a matter and that you would appreciate 
having the benefit of the views of members of the bar. I don’t see that 
that is a private matter in any sense whatsoever, but just as soon as you 
get into this idea that there is a realm im which there can be private 
appearances, it seems to me you are opening a door to what might be- 
come a very troublesome and improper matter. Has the Commission 
ever discussed this matter for the purpose of adopting new rules or 
regulations to put the Commission on a basis comparable with courts 
and the practice that prevails in courts? 

Mr. McConnavaney. I think it has been discussed. I say I think 
it was discussed. I don’t know what’s been done since I left. I think 
it has been discussed. 

Mr. Wotverron. When you speak about Members of Congress, the 
Senate and House, contacting the Commission, I have in mind a case 
that was testified to before this committee in which in a law office of 
this city a very serious conference was held in which the names of 
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different Senators were mentioned with the idea of whether they by 
interceding with commissions could be helpful in devising ways and 
means by which the approach should be made. That is the thing that 
I am very anxious to see this committee take some steps that will 
mp it. ; 

f a conversation such as has been testified to, or a conference, before 
this committee at an earlier date had been the subject of a suit in a court 
and the same precennne had been followed and the situation came to 
the attention of that court, it would have been a matter for very serious 
consideration as to what should be done to the parties who had partici- 

ated in such a conference, and yet it would seem from the evidence 
that this committee has adduced that it has become a very useful 
thing for commissioners to be the subject of contact by persons, either 
for themselves or in behalf of others, and I am of the opinion that this 
committee could do no better service as a result of the obligation that 
has been placed upon it by the resolution of Congress than to take some 
action that will definitely put a stop to it and raise the standard so far 
as commissioners and the bar are concerned. 

Mr. McConnavuauey. I hope this committee does that, and I think 
they have a real obligation to do it. 

Mr. Wotverron. I think in performing that obligation those who 
are on these commissions and those who have served on these com- 
missions could indeed be very bene to this committee in making 
s tions that would make that kind of a practice effective. 

at is all. 

Mr. Wiiu1ams. The Chair will inquire of Mr. Moulder and Mr. 
O’Hara as to approximately how long do you think your interrogation 
will require ? 

Mr. alias My interrogation will require just about 3 or 4 
minutes. 

Mr. WituraMs. It is 12:35 now, and Mr. Lishman has indicated that 
he has no further witnesses for today, and we have reached the point 
of adjournment, whether to come back for an afternoon session or 
continuing and winding it up at this session. 

Mr. Wotverton. Is Mr. Reed present? Is Mr. Eckels present? 

Mr. Wiuu1ams. No, sir, Mr. Reed is not here. Mr. Eckels is here, 
but Mr. Eckels is scheduled to participate in an appellate court pro- 
ceeding in Denver, and I might state here for the information of Mr. 
Eckels and also Mr. Reed, who is not here, but who I am sure will 
be notified, the subcommittee will take under advisement the question 
of recalling you gentlemen at a later date. 

Mr. Mack indicates that the other day Mr. Eckels asked the question 
about. being excused at noon today. Mr. Eckels, it will be perfectly 
all right with the committtee if you immediately leave at this time. 

Mr. Ecxets. Mr. Chairman, the Denver argument for the 10th 
Circuit Court of Appeals has been canceled, so I am available. 

Mr, Witt1aMs. Mh right. Thank you, sir. That may change our 
schedule. 

Shall we just proceed this morning and see how far we can go? 

Mr. Moutper. Yes. 

Mr. Wixurams. Mr. Moulder? 

Mr. Moutper. I have only three or four questions to ask. 


82090—59—pt. 183-28 
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First, you referred to Mr. Storer and your relations with him. At 
the time Mr. Storer made the appointment for you to meet with Mr. 
Reed, did he have litigation pending before the Commission ? 

Mr. McConnavcuey. Not to my knowledge. He might have had, 
but I don’t recall any. Mr. Storer, as you know, Congressman, is 
one of the large operators in television facilities. 

Mr. Moutper. Yes, I understand he owns five channels. 

Mr. McConnavucuey. They have a lot of rulemaking matters be- 
fore the Commission. I don’t recall that he had anything—— 

Mr. Movutper. In other words, he has continuous problems and 
questions pending before the Commission ? 

Mr. McConnavcuey. Yes; like most all the big people do. 

Mr. Movtper. He owns four or five VHF channels, does he not? 

Mr. McConnavcuey. That’s correct, Congressman Moulder. 

Mr. Movutper. Coming back to the discussion about people calling 
members of the Commission in connection with rules and procedures, 
as I understand your opinion about that, it is that you distinguish 
between rulemaking procedures and questions along that line, and—— 

Mr. McConnaucuey. Adjudicatory. 

Mr. Movutper. Adjudicatory or going to the merits of the case, 

Mr. McConnauvauey. Yes, sir. 

Mr. Movtprr. Who has the authority to set cases down for hearing? 

Mr. McConnavcuey. Commissioners. All the Commissioners set 
them down for hearing themselves. 

Mr. Movutper. That is my point. You as Chairman don’t have 
that authority ? 

Mr. McConnavenry. No; I am just one Commissioner. I have no 
authority in that regard. 

Mr. Movutper. Do you believe then that if the Chairman was vested 
with that authority to set cases for hearing and have the responsibility 
of scheduling the cases, that would probably eliminate some of the 
confusion and the questions arising about cases being set down for 
hearing? 

Mr. McConnaveney.I don’t know. I would want to give that a 
lot of thought, whether I believe that the Chairman ought to have 
that authority or whether it should be lodged in all of the members 
of the Commission. 

Mr. Moutper. The point is this: It is very difficult for four or 
five people or six people to agree upon what cases should be scheduled 
for hearing, while one authority, the Chairman himself, if he had 
that responsibility might have much more efficiency in getting the 
cases scheduled and set down for hearing. 

Mr. McConnaveney. That carries a lot of merit and that carries 
through in a number of State regulatory agencies where the Chair- 
man is the administrative head of the agency, so to speak. He sets the 
cases. He causes them to be set down and he is more or less set aside, 
we will say, from the adjudicatory ae that he is the real ad- 
ministrative head, and in some regulatory State agencies where that 


is done it has worked out very satisfactorily, so it does carry merit. 
Mr. Movutper. As you mentioned a while ago, you had approxi- 
mately at that time 30 so-called hard-core cases. 
Mr. McConnaveuneyr. Thirty to forty, yes; during that period. 
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Mr. Movutprr. That brings up another question. Under the exist- 
ing laws and rules the examiner is acting as a trial court when he goes 
out and hears the evidence in the field. 

Mr. McConnavcuey. That is right. 

Mr. Movutper. And it places the Commission in a position of acting 
asa court of appeals, you might say. 

Mr. McConnavenuey. Considerably. 

Mr. Movutper. You are in the same relation to the examiner as the 
court of appeals is to the trial court. 

Mr. McConnavucuey. We are completely segregated from the 
examiner. 

Mr. Movutprer. I mean, though, the transcript or record comes up 
before you for review. 

Mr. McConnavenesy. That’s correct. That is right. 

Mr. Movutper. In our courts throughout the land it isa fundamental 
rule of law that the appeal courts always defer to the trial court, or to 
the jury and its deliberation and determination, as to the facts and the 
weight of the evidence and the testimony ; isn’t that so? 

Mr. McConnavucuey. Yes; that isso. I say, “That is so.” 

Mr. Moutper. They always refer to the findings? 

Mr. McConnaveuey. Oh, yes; as to matters of fact. 

Mr. Moutper. Because of the simple and fundamental rule that the 
trial court has the opportunity to see and hear the witness examined 
and see the witness while he is testifying on the merits of the case. 

Mr. McConnavueuey. That is right; and an examiner does not 
occupy quite the same status. 

Mr. Movutper. My point is, though, he is the only person that has 
seen and heard the witnesses. 

Mr. McConnavenuey. That is right. 

Mr. Movutper. All you do in a case that is brought before you is to 
review the record. 

Mr. McConnaveuey. The record and a review of it. 

Mr. Movutper. That, don’t you think, also brings on this temptation 
on the part of so many people to try to reach you, to talk with you, to 
have lunch with you, and other activities, in their attempt to influence 
the decisions of the Commission ? 

Mr. McConnaveuey. I naturally, though, do not know, but I think 
that due to the lapse of time between an initial decision by an ex- 
aminer and the time it comes to the Commission, I think it’s a long 
time and may invite litigants 

Mr. Moutprr. I cannot believe that all the people who come and 
attempt to talk to Commissioners, including Members of Congress or 
anyone else, are seeking only to talk to Commissioners in connection 
with rules and procedures. 

Mr. McConnaveuey. I should say not. I should say not. Most 
of the calls I have gotten from Congressmen are something that. they 
should be calling me about, because a license hasn’t been granted for 
the operation of a public highway—I am talking about a radio li- 
cense—or a trucking man in his area or some manufacturer, safety 
inspection of radio ones and the Commission hasn’t issued the li- 


cense and the Member of Congress calls. He should call. It is his 
obligation. 
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Mr. Movutper. Don’t you believe that the Commission itself could 
go out and hear the testimony # 

Mr. McConnaveuey. Couldn’t do it from a practical standpoint, 

Mr. Moutper. You say you had 30 hard-core cases. 

Mr. McConnavauey. That is only one little tiny segment of the 
operation of the Commission. 

Mr. Movutper. I am not referring to all the operations. I am re 
ferring to the applications. 

Mr. McConnaveuey. Yes; but I say that is only one little tiny seg. 
ment. We speak of radio and television, television particularly, be- 
cause it has been the glamour child. 

Mr. Movutper. What I mean is the Commission assigns one of its 
members, or the entire Commission, or a majority, to hear the testi- 
mony on applications as important as this Channel 4 case. 

Mr. McConnaveney. I think that carries a lot of merit. You are 
saying something now the way the Interstate Commerce Commis. 
sion operated, by panels. 

Mr. Movutper. There may be times when you decide to send the 
examiner out to hear the testimony and there may be cases where 
the Commission itself goes and hears the testimony and then comes 
back and reaches a decision. 

Mr. McConnaveuey. I think that carries a lot of merit. The ICC 
has found it rather successful, I believe, over a period of years, to 
have the divisions and panels. 

Mr. Movutper. Those are all the questions I have. 

Mr. Wriu1ams. Mr. O’Hara? 

Mr. O’Hara. Mr. McConnaughey, you have indicated—this prob- 
ably was answered in the previous hearing—that you also served as 
a member of the Public Utilities Commission of the State of Ohio. 

Mr. McConnavcney. Yes, sir; I did. 

Mr. O’Hara. How long did you so serve ? 

Mr. heer aehnmeh was chairman of the Public Utilities Com- 
mission of Ohio for 6 years, sir. 

Mr. O’Hara. What period of time? Do you recall ? 

Mr. McConnavcuey. From 1939 until 1945. 

Mr. O’Hara. And between that time and your appointment you 
were engaged in the general practice of law in Columbus? q 

Mr. McConnaveuey. Yes, sir; from that time until I was appointed 
— of the Renegotiation Board, I was practicing law in Co- 

umbus. 

Mr. O’Hara. What period of time were you Chairman of the 
Renegotiation Board ? 

Mr. McConnavauey. I was a member and designated Chairman of 
the Renegotiation Board the 1st of November 1953, and served in that 
capacity until named to the Federal Communications Commission the 
latter part of 1954. 

Mr. O’Hara. You have indicated that there was a so-called informal 
vote upon the Pittsburgh case by the members of the Commission im- 
mediately following the oral arguments on the 3d day of June 1957. 

You have testified that there was one or more members of the staff 
present at that time. By “the staff” do you mean the Commissioners’ 
staff or their individual staff? 
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Mr. McConnavcuey. No, sir; I meant from the Office of Opinions 
and Review. 

Mr. O’Hara. Did I understand you to say that Mr. FitzGerald, as 
the Chief of that Staff, was present ! 

Mr. McConnaveuey. It is my recollection that John FitzGerald, 
who was Chief of the Office of Opinions and Review, was present at 

time. 
ar O’Hara. And you do not recall whether or not other members 
of his staff or that staff were present; is that correct ? 

Mr. McConnavcuey. I do not remember the name, but as frequently 
was the case, the Chief of the Office of Opinions and Review would be 
there and another member of the staff. Sometimes the Chief wasn’t 
there, and there would be just a member of the staff to explain the 
various matters. 

Mr. O’Hara. I wanted to state to you, Mr. McConnaughey, not in 
derogation of what you said, the fact that Mr. FitzGerald has testified 
that he was not present at the oral argument, and he has indicated in 
his testimony that somewhat later than June 3, whether it was the 
5th of June or subsequent to that, there was a meeting upon this matter, 
I presume an executive meeting of the Commissioners, when he was 
present, but his staff couldn’t write up any opinion when there was a 
tie vote, could it? 

Mr. McConnavcuey. They can write it up both ways. 

Mr. O’Hara. They can write it up both ways? 

Mr. McConnavucuey. Yes. 

Mr. O’Hara. Is that the situation ? 

Mr. McConnavcuey. Yes. 

Mr. O’Hara. He couldn’t write it up until somebody advised him 
how to write it ? 

Mr. McConnaveney. That’s right. That’s rieht. If Mr. Fitz- 
Gerald says he wasn’t there, you can bet your sweet life he wasn’t there, 
but as a rule he was present when we voted, not at the oral argument. 

At the oral argument there could be 50 people present, but as a 
rule, when it came down to giving instructions—that’s what I want 
to say—give instructions, as a rule a member of the Opinions and 
Review Staff had to be there, or should have been. 

Mr. O’Hara. If he was not there, someone representing him was 
there; is that the situation ? 

Mr. McConnaveuey. That’s right. 

Mr. O'Hara. And would you say that you might be mistaken about 
Mr. FitzGerald having been there? 

Mr. McConnavcueyr. Oh, heavens, yes. I certainly could be mis- 
taken. These gentlemen, investigative people, your people, know who 
was there, and I don’t remember whether John FitzGerald was there 
that day or not. I thought he was. 

Mr. O’Hara. With reference to this lunch with Mr. Reed, you have 
indicated that that was the first time that you had ever met Mr. Reed; 
is that correct ? 

Mr. McConnavoney. The first time that I ever met him. Somebody 
told me they read where he said that he had met me when I addressed 
the Committee of One Hundred, which is some three or four hundred 
businessmen in the United States—Boss Kettering is the head of it— 
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and Reed said he met me at that time. If he met me, I don’t know, 

Mr. O’Hara. You don’t recall it? 

Mr. McConnavenny. No. It would be in a group of 150 or 250 
people, and he never talked to me. I never talked to the man until 
the same time I saw him on the 8th of May. 

Mr. O’Hara. You say the first time you heard of this allegation of a 
bribe or attempted bribe was when the FBI talked with you and Mr, 
Sutton at your office here in Washington in September of 1957; is 
that correct ? 

Mr. McConnaveuey. That is correct, sir. 

Mr. O’Hara, How did you feel about that interview? 

Mr. McConnaveuey. I felt just exactly as I told the two men from 
the FBI who interviewed me. I said, “This is the most unbelievable 
thing I have ever heard of in my life.” I don’t know where any such 
rumor would have started, but I can assure you it is a vicious rumor 
and the most vicious thing I have ever heard of in all my history of 
living on this earth. 

Mr. O’Hara. Of course, it is reflected very seriously on you, and by 
indirection it involved others who were possibly just as innocent as 
you claim you are; isn’t that true, Mr. McConnaughey ? 

Mr. McConnaveney. Yes, sir. There is nothing that is ever— 
and this is not said for any reason in the world—but there has never 
been anything that’s hurt me and hurt my family like this thing. It is 
a perfectly horrible thing, based upon fallacious, vicious rumors. 

Mr. O’Hara. The committee and staff have tried as best we could 
to try to trace this down. 

Mr. McConnavucuey. And I appreciate that, sir. I appreciate that, 
and I appreciate the privilege of being permitted to come here and 
let the American people know my story. 

Mr. O’Hara. That isall I have, Mr. Chairman. 

Mr. Wiutams. Mr. McConnaughey, I have one or two questions 
that I would like to ask you to clear up, if possible, some points that 
have been made in the record by previous witnesses and perhaps an 
explanation of some statements that you have made yourself. 

As to the luncheon that you had with Mr. Reed, what was that date; 
do you recall ? 

Mr. McConnavucuey. May 8, 1957, I believe it was. 

Mr. Wiiu1aMs. May 8? 

Mr. McConnavucuey. Yes, sir. I believe that was the date. 

Mr. Wuai1aMs. I believe the case was heard on June 3. 

Mr. McConnavucuey. The case was argued on June 3. 

Mr. Witutams. Did you say or do anything at that luncheon that 
a recall that would have given Mr. Reed any basis whatsoever for 

lieving that you leaned toward Television City ? 

Mr. McConnavucuey. Heavens no; no, sir. And I noticed Mr. Reed 
said in his statement to your investigators, Mr. Eastland and Mr. 
Shacklette, that I had left him with the impression that I leaned 
toward Television City, and then he made the statement when he put 
his hat on again before you folks last week that he never figured that 
I was for Television City because I had voted the other way, so Mr. 
Reed was talking this way today and this way tomorrow. 

Mr. Wiu1aMs. Following the June 3 hearing, there appears to be 
a great deal of effort on the part of Television City to expedite a 
decision prior to the date of your retirement. 
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Could you give us an explanation of why they would have desired 
that that decision be forthcoming prior to your retirement, your atti- 
tude having been so expressed in the June 3 unofficial vote? 

Mr. McConnavucuey. When you say “ they,” I think that all the 

arties—here I am surmising a little—wanted this matter disposed of 
fafore I left the Commission, if I was going to leave, because a new 
Commissioner would come on and they would have to have probably 
another oral argument, probably another year’s delay, and I assume 
that all the parties, and I believe that all the parties wanted the matter 
disposed of 1f possible before I left the Commission. I don’t know. I 
am surmising. 

Mr. Wuu14Ms. Following the merger of Television City and 
WCAE, was there another vote taken in the Commission ? 

Mr. McConnaveney. Following their merger ? 

Mr. WitutaMs. Yes, sir. 

Mr. McConnavcuey. I do not know. I wasn’t there. That was 
not done until August 

Mr. Wiuuiams. It was not necessary for another vote to be taken, 
I believe. 

Mr. McConnavucuey. No; not if they merged. 

Mr. Wii11aMs. But the Commission did have to approve the merger 
and grant the channel ? 

Mr. McConnavucuey. Yes, sir. That was done 6 weeks or so after 
I had gone. 

Mr. Witi1ams. Was that a unanimous action on the part of the 
Commission ? 

Mr. McConnavcuey. I do not know, sir. I was not there. I can- 
not tell you. It was after I had gone. 

Mr. Wiii1aMs. How well do you know Mr. Charles McCabe? 

Mr. McConnavucuey. How well do I know him? I have met Mr. 
McCabe on several occasions. I do not know him well, but—well, I 
have met him like I have met a lot of people at various meetings. I 
do not know him well, to answer your question. 

Mr. Witu1ams. Do you know him well enough to call him by his 
first name ? 

Mr. McConnavucuey. No. 

Mr. Witx1ams. Does he know you well enough to call you by your 
first. name ? 

Mr. McConnavcuey. In reference to that, sir, when you are in pub- 
lic position, I have met a lot of people that seem to think they know 
me awfully well after they have seen me 15 minutes and they call me 
George after 15 minutes. 

Mr. Wits. If they stop calling me by my first name I am going 
to get out of politics. 

Do you recall ever having received any correspondence from Mr. 
McCabe at your home? 

Mr. McConnavucuey. No, sir; I do not. 

Mr. Wiiu1ams. Do you recall Mr. McCabe having discussed with 
you, or anyone representing Mr. McCabe having discussed with you 
either formally or informally, or having notified you in writing o 


the proposal that had been made by Hearst, Reed, Eckels, and the 
Wolf brothers? 
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Mr. McConnaucuey. Nothing to me personally, other than tele- 
grams and communications that were sent to all Commissioners. 

Mr. Wuurams. Did Mr. Richard Berlin ever come to see you about 
this matter? 

Mr. McConnaveury. I have never seen him. 

Mr. Witt1ams. Do you know the gentleman ? 

Mr. McConnaucuey. No, I wouldn’t know him if he walked in this 
room. 

Mr. Wiirrams. One more question. Do you have any knowled 
of anyone having made a telephone call to Mr. Reed either on the 
night of June 3 or in the early morning of June 4? 

Mr. McConnavcuey. I certainly do not, Mr. Chairman. I have no 
knowledge of it. I do not. 

Mr. Wiuiams. If such a call were made, you have absolutely no 
knowledge of it; is that right? 

Mr. McConnaveuey. I certainly do have no knowledge of it what- 
soever, sir. 

Mr. Wiitu1ams. Mr. McConnaughey, when did you and Mr. Sutton 
first discuss the proposition of forming an association ¢ 

Mr. McConnavueuey. I think Mr. Sutton called me and came over 
to my office some time in April and said, “You are going to leave the 
Commission?” I said, “I don’t know yet. I haven’t decided.” 

He said, “Well, if you do, would you want to think of having an 
arrangement where we could have our mutual names joined to 
gether?” I said, “Well, if I go into the practice of law here in Wash- 
ington I am going to go with Bob L’Heureux as a partner, and I'll 
let you know.” And later on I talked to him, some time later in April, 
the latter part—I am guessing—and told him it would be all right. 

He said, “I got some space up here that you can rent.” I said, 
“That’s all right. I will be willing to do that.” 

That was some time, as I recall it, the latter part of April. 

Mr. Witu1ams. Do I understand the idea originated with Mr. Sut- 
ton rather than yourself? 

Mr. McConnavueney. Yes, sir. It was merely a rental arrange- 
ment, as you know, sir. I say, it was merely a rental arrangement 
with him; no participation in any profits or any fees that he would 
be paid and no possibility that Mr. L’Heureux or I could participate. 

Mr. Wiu1aMs. Based on your experience as a State utilities com- 
missioner and as a member of the Federal Communications Commis- 
sion, and as Chairman of the Federal Communications Commission, 
and also based on your knowledge of the practice of regulatory law, 
could you see any circumstances under which an advantage might be 

ained in a comparative case by the creation or the manufacture of a 
Bribe rumor such as has been the subject of so much controversy be- 
fore this committee ? 

Mr. McConnaveney. It is a difficult thing for me, no other than 
if you are trying to destroy somebody and trying to make them be- 
lieve that something is in the bag and to discourage them and make 
them get out. I don’t know. To be honest with you, it’s beyond my 
comprehension. That’s the best answer I can give you, sir. 

Mr. Wriu1ams. You wouldn’t want to speculate on whether or not 
such a rumor might have an influence on the actions to be taken by 
the various applicants? 
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Mr. McConnaveuey. You and I know, sir, that that could have an 
influence. 

Mr. Witu1aMs. That is all I have. 

Mr. Mack. Mr. McConnaughey, you said that you had severed your 
relationship with your law firm in Columbus at the time you came to 
Washington; is that correct ? 

Mr. McConnavcHey. That’s right. 

Mr. Mack. You had an agreement with your son during that pe- 
riod, did you not? 

Mr. McConnaveuey. I had an agreement with him that I would 
sell him the business and he would pay me $3,000 a year and if I ever 
came back to Columbus that we could consider going into the practice 
together again. 

{r. Mack. He paid you $3,000 a year? 

Mr. McConnavucuey. That’s right. 

Mr. Mack. During the time you were in Washington ? 

Mr. McConnavcuey. That’s right. 

Mr. Mack. And that this was to be terminated only when you re- 
turned to the practice of law in Columbus? 

Mr. McConnavcuey. Yes. It was a 20-year proposition. I agreed 
to sell him my business for $60,000, and he was to pay me $3,000 a year 
for 20 years if I didn’t come back, and if I came back then we were 
going into partnership together, and that’s what we’ve done. 

Mr. Mack. You didn’t consider any partnership existing at the 
time? 

Mr. McConnavucuey. There was none. 

Mr. Mack. Then if you went back into business he purchased only 
a portion of your law business; is that correct ? 

r. McConnavucuy. We made no decision about that. We decided 
that we would make an agreement depending on when I came back in 
that regard. 

Mr. : ack. The $3,000 was for your goodwill in the community, is 
that it 

Mr. McConnavucuey. Clients. I say an established clientele. He 
was getting a bargain. 

Mr. Mack. I wasn’t concerned about whether it was a bargain or 
not. I was just concerned about the arrangement, and it seems to me 
somewhat complicated, since he was purchasing something during 
this period and that it was to be terminated at the time that you re- 
turned to the business. 

Mr, McConnavauey. That’s right. Then we were going into prac- 
tice together. 

Mr. Mack. So in effect this amount then would have been for the 
clients that he received after you left the business; is that correct? 

Mr. McConnaveney. Yes, the clients that I had and the work that 
he did, and he kept most of them, thank goodness. I am kind of 
proud of him to be able to do that. 

Mr. Mack. Now, you are back in business with him ? 

Mr. McConnavcuey. We are practicing law together; yes, sir. 

Mr. Mack. In your absence or since you returned has the McCon- 
naughey firm had any law business from Reed or National Steel at 
any time? 

fr. McConnaucuey. No, sir. 
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Mr. Mack. Your son, as far as you know, either separately or 
jointly with you has not received any law business or money from 
Reed or National Steel; is that correct ¢ 

Mr. McConnavueuey. Nota dime. 
oan Mack. And could you say the same thing about the Hearst 

orp. ? 

Mr. McConnavucuey. Yes, sir; the same thing. 

Mr. Mack. Did you have contacts with the Hearst people similar 
to the one that you had with Mr. Reed ? 

Mr. McConnavcuey. No, sir. 

Mr. Mack. To the best of your recollection you have never had 
lunch with any member of the Hearst Corp. or any of their 

Mr. McConnaveuey. I don’t recall ever having lunch with any of 
them or ever talking with any of them other than just speaking to 
them at different affairs, broadcasting. 

Mr. Mack. This meeting that you had in the Sutton home was held 
in March of 1958; is that correct ? 

Mr. McConnavucuey. That’s right. 

Mr. Mack. I am not sure about the date, but, according to the testi- 
mony here—I just secured a copy of your testimony before the com- 
mittee—the date that we have in the transcript is Wednesday, April 2, 
when you appeared before the Legislative Oversight Committee. Is 
that approximately correct ? 

Mr. McConnaveuey. On page 4130—I know you don’t have a copy 
of this, but I just wanted to mention this—Mr. Lishman said: 


Do you recall having lunch in Washington with a Mr. Reed, who was inter- 
ested in channel 4, in Pittsburgh? 


And you said: 

Yes ; I did have lunch with him. 
Mr. Lishman said: 

What did you discuss at that lunch? 
And you started out by saying: 


Oh, nothing much. Mr. Reed talked a little bit about what good people the 
applicants were, and I did as I did in practically all instances, just as kind and 
gentle as I could, tried to get off on another subject; and if you go through those, 
you find that happened dozens of times. 

That statement was made in April, after your meeting in Sutton’s 
home in March, and it would seem to me that the suggestion that 
Mr. Reed made at that time, which was recalled in the meeting in the 
Sutton home, which shocked you, would have been of enough sig- 
nificance that it would have been brought out in the testimony in 
reply to Mr. Lishman’s Taeaeeng 

r. McConnavueuey. I think I can explain that. Mr. Lishman 
had been asking me questions most of the day about various cases 
because the committee was trying to get rid of me, I guess, and get 
through with me, so they jumped from one case to another and all over 
the lot, and I answered this question because Mr. Lishman had been 
confining himself to questions about the merits of the various cases 
and being talked to about the merits of the case, and that is what I 
was answering to Mr. Lishman. The conversation with Mr. Reed, 
which I have related, was on a speclulative base—maybe, perhaps, 
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if I might. I considered it of no value certainly to me, of no con- 
sequence to me, and I considered it something that I didn’t feel justi- 
fied possibly impugning Mr. Reed’s record or his name by even men- 
tioning it, because I didn’t consider it in any light at all. 

Mr. Mack. You must have felt that it was improper. 

Mr. McConnavcuey. As I told your committee before, I did not 
feel it was a proper thing to be talking about. 

Mr. Mack. And Mr. L’Heureux a few minutes ago mentioned that 
he was completely amazed to hear this story, and that was just a few 
weeks before you appeared before the congressional committee. 

Mr. MoConnavuecuey. That’s right. 

Mr. Mack. It just occurred to me that that was something that 
certainly would have been brought out in our hearings at that par- 
ticular time. 

I have no further questions. 

Mr. Witz1aMs. Mr. Wolverton. 

Mr. Wotverton. I have only a question or two, Mr. Chairman. 

As I see this situation, it presents a very serious aspect. Naturally 
it is serious if the rumor was true. On the other hand, if it is not 
true it is equally serious, or nearly so, insofar as its effect is concerned 
with reference to you. I would lke to know if you could give us any 
light whatsoever as to who started the rumor and what could have 
been the reason for it. 

I have in mind that this rumor started immediately when it became 
known that the vote had been 3 to 3. In your opinion, could this 
rumor have been started by someone, assuming it was not true, with 
the idea of affecting the decision that would eventually be rendered ? 
Would it have any effect in driving interested parties into a merger 
agreement? Would it have been for the purpose of smearing 
someone ? 

Mr. McConnaveuey. It could be for all those purposes. 

Mr. Wotverton. Because of the vote either for or against one of 
these companies ? 

Mr. McConnaveuery. It could have been for all those. It could 
have been to disqualify me or to put me in such a bad light that some- 
body would change their vote. 

Mr. Wotverton. If that which is being termed a rumor had been 
brought to the attention of the Commission while the vote of 3 to 3 was 
pending, could it have had the effect on you in the interest of justice, 
not qeneraee of being true, that you would have withdrawn from the 
case 

Mr. McConnavueuey. Yes, certainly. 

Mr. Wotverton. In that event, who would have been the one that 
would have been most interested in your withdrawing from the case? 

Mr. McConnavuauery. You say who was interested in my with- 
drawing ? 

Mr. Wotverton. I say, in that event, who would have been the one 
mon interested in your withdrawing from the case; from the practical 
standpoint ? 

Mr. McConnaveuey. Well, it would be one of the applicants, prob- 
ably Television City, since they were in a tie vote with WCAE. That 
is speculation. I don’t know. You asked me to speculate. 

Mr. Woxverron. I understand that it is speculation. 
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Mr. McConnavauey. That is what you are asking me to do. 

Mr. Wotverton. Because we are in a position here where we have 
no positive proof that there was any money paid, it is resolving itself 
into a question of a rumor instead of an actual fact, and I am en. 
deavoring to ascertain or get something that would lead me to some 
conclusion as to why a rumor would be started. 

Mr. McConnavcuey. I don’t know, but you made one statement 
that I want to make an answer to: “You have no definite proof that 
any money was paid.” Well, I have definite proof that no money was 
paid to me or anybody associated with me and your committee has a 
record of my bank accounts, Mr. L’Heureux’s, and mine and my son’s, 
I would be very happy to have you go to the Internal Revenue Depart- 
ment and examine all my income tax returns. In other words, my 
bank accounts are open to your committee, my law business. I have 
shown you the clients I have both in Washington and Columbus. | 
would like for you to go to the Internal Revenue Department if you 
want to see that I have never received a dime. I just wanted to get 
that straight. 

Mr. Wotvertron. You are entitled to say that and my reason for 
stating that there was no proof that any money had been paid was 
that I thought it was only fair to you. 

Mr. McConnavcuey. I appreciate that. 

T just wanted to make the statement. 

Mr. Wotverron. So that, if that be true that no money was paid 
and you have denied it and nobody else has said that it was actually 
paid, although, of course, there has been some talk that it was to be 
on a futurity basis of so much a year, but there has been no definite 
proof of that except from one source, a source that in my way of 
thinking leaves a question mark when they made no effort to find 
out. who was telling them this in the first instance, coming down 
by a process of elimination it results in merely a rumor that originated 
in a telephone conversation in which an unknown person made these 
statements. 

Mr. McConnavucuey. But a pretty hurtful rumor. 

Mr. Wotverton. Maybe I should have qualified even that statement 
and said, “an alleged telephone conversation” in which no names were 
mentioned as giving the information and no effort made to find out who 
it was that was talking over the phone. 

It seems to me Mr. L’Heureux was justified in his statement that he 
eould not conceive of a lawyer in a matter as serious as this not making 
some effort to find out who it was, or at least asking who it was, so 
that we have a rumor with no particular factuality other than orgi- 
nating with one person as far as our evidence is concerned up to this 
point, and it is for that reason that I am trying to find out who would 
have had a reason for creating a rumor of that kind. 

With this case still before the Commission on a tie vote, and with 
you having voted against Television City, it would seem to me that, 
if you were eliminated from the case, it would then have become 4 
3 to 2 decision and I assume would have gone to the other party; is 
that right? 

Mr. McCownaveney. That is right. 

Mr. Worverton. On the other hand, if you changed your vote and 
voted for the other people, they would have gotten it, would they 
not ? 
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Mr. McConnavueuey. Yes. 

Mr. Wotverton. It presents many difficulties in trying to come to a 
conclusion, but I am aware of this fact: That I have sympathy for 
any individual who is charged with an offense and the most he can 
say is, “I am not guilty.” It is unfortunate and it is for that reason 
that I say that it is serious, extremely serious if it were true and as 
deeply serious in the harm and damage it can do to you if it is not 
true and has been started by some person with an ulterior motive. 

Mr. McConnavucuey. The damage has been done to me, sir. 

Mr, Witu1ams. Mr. Lishman, did you have more questions? 

Mr. Lisuman. No; I do not have any questions, 

Mr. Witu1ams. Mr. McConnaughey, you indicated that you had 
a statement that you would like to make to the committee at the con- 
clusion. of your testimony and the Chair would be glad to recognize 
you, for that purpose. 

Mr. Wotverton. Mr. Chairman, may I ask one further question ? 

Mr. Witu1ams. Mr. Wolverton. 

Mr. Wotverton. I think the fact that you have occupied public 

ition of a similar character to this elsewhere and that there has 
4 no evidence turned up by our investigators of which I am aware 
that at any other time in the performance of your duties has your 
honesty ever been attacked. 

Mr. McConnauauey. No, sir. 

Mr. Wotverton. Or put under question. 

Mr. McConnavcuey. No, sir. 

Mr. Wotverton. I think that is an element that can enter very 
materially into consideration of this up to the present time on the 
evidence or lack of evidence that we have. 

Mr. McConnavouey. I think I will just forget the closing state- 
ment. I am finished, Mr. Chairman. 

Mr. Witxrams. You say you havea statement ? 

Mr. McConnavucuey. No, sir. I think I will just forego it. 

Mr. Wirtu1ams. Mr. McConnaughey, the committee wishes to thank 
you for making yourself available this morning and testifying before 
the committee and answering all the questions that have been put to 


ou. 

Like Mr. Wolverton, I feel that these rumors, whether they were 
true or whether they were false, having had a bearing on the outcome 
of this case before the Federal Communications Committee, were a 
very serious matter. 

his committee, of course, has been unable to determine the source 
of these rumors. This committee, of course, is not qualified to pass 
judgment on the question of whether or not these rumors were true 
in view of the conflicting testimony. 

However, I am firmly of the opinion that the Department of Jus- 
tice should investigate the existence of these rumors, determine if 

ossible whether these rumors are true, and if evidence should be 
orthcoming, of course that would substantiate these rumors, appro- 
priate criminal action quite naturally should be taken. I am sure 
you agree with that. 

On the other hand, it is my feeling that the Department of Justice 
should probably investigate the possibility of instituting criminal 
action against those responsible for originating these rumors if they 
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are not true, passing these rumors on to others, and attempt to find out 
through Mr. Reed and ey others where these rumors originated, 

It is my feeling that, if these rumors are completely false, that 
there is a possibility that someone might be subject to prosecution for 
criminal libel. 

I do feel that the committee has been justified completely in in- 
vestigating these rumors in view of the fact that we are charged with 
the responsibility of attempting to ascertain whether or not outside in- 
fluences play a part in the action of the various commissions. 

I do not feel that this committee, in investigating this, has gone on 
what might be termed a witch hunt or an attempt at character 
assassination. 

It is quite evident that the very existence of these rumors did in- 
fluence the outcome of a case before the Federal Communications 
Commission to some degree and it is in that that this committee is 
primarily interested. 

As a matter of fact, that statement is supported by testimony of 
witnesses before this committee in the last couple of days. 

On tomorrow and the next day, the committee will have a panel dis- 
cussion of the administrative processes and ethics. 

On Thursday and Friday we will have the ICC before us in the 
handling of extension of rates and the acquisition by Frisco of con- 
trol of stock of the Central Georgia Railroad, following which we will 
go into hearings on the CAB. 

The committee will stand adjourned until 10 o’clock tomorrow 
morning. 


(Whereupon, at 1:25 p.m., the committee adjourned, to reconvene 
at 10 a.m., Tuesday, November 18, 1958.) 


(Nore.—The panel discussion, referred to above, held on Novem- 
ber 18 and 19, 1958, was printed in a separate volume entitled 
“Administrative Process and Ethical Questions.”’) 


Xx 








